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WHEN A CONTINGENT FEE WILL BE HELD TO 
BE UNCONSCIONABLE, 


Probably the most uncertain thing in the 
world is the extent of a lawyer’s fee for his 
services. No lawyer ever attempts to apply 
any hard and fast rule in such matters. It all 
depends, as the courts would say, on the cir- 
cumstances of the particular case. It might 
also be said to depend on the ‘‘circum- 
stances’’ of the client, whether he is in good 
or poor circumstances has very often consid- 
erably to do with estimating the value of the 
attorney’s services. 

The contingent fee, however, is purely a 
wild growth ; it knows neither rules nor limit- 
ations. There is neither definitness nor cer- 
tainty about it. ‘‘If you lose, I get nothing ; 
if you win, you get nothing’’ was the well 
known definition of a certain lawyer who was 
asked by a client to explain to him the mean- 
ing of the word. While there is some ex- 
aggeration about this definition it sufficiently 
expresses the idea that the attorney’s com- 
pensation in this class of cases is not based on 
any consideration of the real value of the 
services of the attorney to his client, but is 
rather a joint speculation where one puts in 
his claim and the other his services with an 
agreement to share in the result at a certain 
ratio. 

We have no intention at this time to enter 
into the question of the validity of agreements 
for contingent compensation nor to discuss 
the circumstances under which they may be 
said to become champertous. It is sufficient 
to say that the rule-sustained by the great 
weight of American authority is to the effect 
that a contract between the attorney and his 
client for a contingent fee is not necessarily 
invalid. All the law will doin such case is to 
scrutinize the transaction, and see that it is 
fair, and that no unfair advantage has been 
taken either of the necessities or the igno- 
rance of the client. Chester County v. Bar- 
ber, 97 Pa. St. 455; Taylor v. Bemis, 110 
U. S. 42, 3 Sup. Ct. Rep. 44; Perry v. 
Dicken, 105 Pa. St. 83, 51 Am. Rep. 181. 





The particular qnestion before us at this 
time is,— when will the law say that the fee 
stipulated for is unconscionable? The general 
rule is that a contract by an attorney for the 
prosecution of a claim for a contingent fee is 
not void, unless it appears that the agree- 
ment was clearly extortionate, or that the at- 
torney has taken an undue advantage of his 
client. Taylor v. Bemis, 110 U. S. 42, 3 Sup. 
Ct. Rep. 441. In the recent case of Herman 
v. Metropolitan Street Railway Company, 
however, the court attempts to make the rule 
more definite by setting a limit to the per- 
centage which may be agreed upon. In the 
case referred to, which was decided by the 
United States Circuit Court (Second Circuit) 
but not yet reported, Judge Lacombe holds 
that an agreement to accept a contingent fee 
of fifty per cent. is unconscionable in an or- 
dinary accident case. 

The authorities on this question are not 
very numerous. In the case of Rust v. Larne, 
14 Ky. (4 Litt.) 411, 14 Am. Dee. 172, an 
attorney agreed to conduct a suit for the re- 
covery of money and certain slaves, and in 
case of success to receive one-third of the 
amount recovered, or the value of the slaves. 
The court held that the recovery having heen 
at the time doubtful and only obtained after 
protracted litigation, the amount so agreed on 
is not so large as to be unconscionable. An- 
other case holding one-third not to be an un- 
conscionable percentage was Jn re Hynes, 105 
N. Y. 560, 12 N. E. Rep. 60, where a guard- 
ian of certain infants employed counsel to re- 
cover real property of the latter of the value 
of $141,660, for a contingent fee of one-third. 
It appearing that the questions involved in 
the litigation were of great importance and 
difficulty, the court held the agreement a rea- 
sonable one. In only one case that has come 
to our attention other than the recent one to 
which we have directed attention has a con- 
tingent fee of fifty per cent. been declared un- 
conscionable. This was the case of In re 
Sloan (Pa. 1892), 14 Pa. Co. Ct. 359. In this 
case the court held that an agreement to pay 
an attorney a contingent fee of fifty per cent. 
of a claim for collection will not be enforced 
where it appeared that the claim was not dif- 
ficult of proof and might have been enforced 
after judgment, but that the attorney con- 
tented himself with obtaining judgment, which 
was collected twenty years latter by counsel 
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associated with him at the creditors request. 
The weight of authority, however, is to the 
effect that no hard and fast rule can be drawn 
in such cases, and that in many cases a con- 
tingent fee of fifty per cent. would be per- 
fectly reasonable. Cain v. Warford, 33 Md. 
23; Reece v. Kyle, 49 Ohio St. 475, 31 N. E. 
Rep. 747, 16 L. R. A. 721. 





NOTES OF IMPORTANT DECISIONS. 


HUSBAND AND WIFE—PURCHASE OF LAND BY 
Wire WITH HuSBAND’s MONEY.—The rule that 
where land is purchased with a husband’s money, 
and title taken in the name of the wife, the trans- 
action was intended as a gift, is merely a re- 
buttable presumption of fact; and where the jury 

_has found that title was so taken without the 
husband’s knowledge or consent, a resulting trust 
in the husband’s favor arises despite the rule. 
Such was the decision in the recent case of 
Flanner v. Butler (N. Car.), 42 S. E. Rep. 547. 
In this case land was purchased by plaintiff’s 
father-in-law with money intrusted to him by 
the plaintiff for the purpose of making certain 
real estate investments for him. This gentleman, 
however, on making a certain purchase took the 
title in the name of plaintiff's wife, without his 
knowledge or consent. Several years later, 
plaintiff's wife went to Dakota and obtained a 
divorcee upon which plaintiff sued for the recovery 
of his property. The court said: 

It is admitted by the defendants that the gen- 
eral rule is that, where property is bought with 
the money of another, and the deed made to an- 
other person, without the knowledge or consent 
of the party furnishing the money, the holder of 
the deed will be declared trustee for the party 
who furnished the money. Lassiter v. Stainback, 
119 N. Car. 108,25 5. E. Rep. 726;.Norton v. Mc- 
Devit, 122 N. Car. 755, 30S. E. Rep. 24. But it 
is contended by the defendants that this rule does 
not obtain in cases of husband and wife, and this 
is so, nothing else appearing; as the law, owing 
to the relation of the parties, will presume that 
the husband intended it as a gift or present to his 
wife. Thurber v. La Roque, 105 N. Car. 301, 11 
S. E. Rep. 460. But this is only the presumption 
of a fact the law makes, which may be rebutted 
by evidence, and when this is done the parties 
then stand as if they were not man and wife.— 
that is, they stand as other parties,—and the gen- 
eral rule prevails. Faggart v. Bost, 122 N. Car. 
517, 29 S. E. Rep. 833. ‘This being so, and the 
jury having found that this Front street property 
was bought with the plaintiff's money, that the 
plaintiff directed Larkins to buy it for him, and 
that the deed was made to the defendant, Carrie, 
without his knowledge or consent, the plaintiff 
has a clear case for the enforcement of the gen- 
eral rule, and to have the defendant, Carrie, de- 
clared a trustee for his benefit. 


CONSTITUTIONAL LAW —RIGHT TO ENJOIN 
SUBMISSION OF CONSTITUTIONAL AMENDMENTS 
TO VOTERS.—It seems that really the people have 
something to do with the government these days 
and are being accorded that respect which is due 
the highest authority in any state. In the recent 
case of People v. Mills, 70 Pac. Rep. 322, the Su- 
preme Court of Colorado, held that in voting on 
amendments to a state constitution the voters ex- 
ercise a legislative function, and constitute a part 
of the legislative branch of the state government, 
and hence the supreme court has no jurisdiction 
to enjoin the secretary of state from publishing 
such proposed amendments prior to their being 
voted as required by the constitution, though such 
amendments, if adopted, may be invalid. The 
court said: ‘Changes in the organic law in the 
way of simple amendments can only be effected 
by the general assemby submitting to the voters 
the amendments proposed, upon whom then de- 
volves the power of adopting or rejecting such 
proposals. For the purpose of such legislation 
the voters exercise a legislative function, and con- 
stitute a part of the legislative branch of the state 
government. State v. Thorson, 9 8. Dak. 149, 
68 N. W. Rep. 202, 33 L. R. A. 582; James. Const. 
Conv. § 513c. If such amendments receive the 
necessary votes, they become a part of the con- 
stitution, by virtue of its own provisions. In pass- 
ing legislation of this character, one of the steps 
required to be taken is that notices of the proposed 
amendments shall be published by the secretary 
of state, in order that the voters may be advised 
of the questions submitted for their determination. 
The constitution enjoins this duty upon respon- 
dent in his official capacity, so that the results of 
prohibiting him from publishing these notices 
would be to inhibit the performance of an official 
act which he is directed to perform by the funda- 
mental law of the state, arrest the passage of laws 
which as yet are in a formative stage, and prevent 
the legislative branch of the goverr.ment from the 
exercise of functions within its sole province. 
Notwithstanding the constitutional authority of 
this court to issue injunctions, it cannot do so for 
the purpose of controlling action which it has no 
power to direct. In amending the constitution 
the voters become the body which finally give 
vitality to proposed amendments or refuse to make 
a change by rejecting them ‘The exercise of this 
power is as much a step in passing and consider- 
ing proposed legislation of this character as any 
the general assembly must take in passing ordi- 
nary statute laws. The judicial department can 
no more interfere with such legislation, or the 
successive steps necessary to be taken to amend 
the constitution, than it can with the general as- 
sembly in the passage of other laws, because the 
judicial cannot directly interfere with the fune- 
tions of the legislative department. 





WITNESSES — IS UNLAWFUL SEXUAL INTER- 
COURSE SUCH CRUELTY TOWARD THE WIFE AS 
WILL QUALIFY HER TO TESTIFY AGAINST HER 





HusBanp. —A very interesting question of law is 
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discussed in the recent case of People v. Curiale, 
70 Pac. Rep.468. In this case the defendant had 
intercourse with his wife, both before and after 
they were married, and while she was under six- 
teen years of age. In every instance the inter- 
course was with her consent. The act of sexual 
intercourse, however, is a crime by statute, if 
committed with a girl under the age of sixteen. 


In this case, the defendant was indicted and 
convicted of the crime of rape. On appeal, he 
alleged error in the fact that the court permitted 
his child wife to testify against him as to acts of 
sexual intercourse committed with her. The at- 
torney general rested upon the statute which 
permitted a wife to testify against her husband in 
cases of criminal violence committed upon her by 
her husband. The question, therefore, before the 
court was whether sexual intercourse is criminal 
violence. On this point, the Supreme Court of 
California said : 


“The act of having sexual intercourse with a 
female under the age of 16 with her consent is not 
an act of criminal violence. It is a crime because 
made so by statute. People v. Vann, 129 Cal. 
118, 61 Pac. Rep. 776, and cases cited. Our leg- 
islature has seen fit to make the act of sexual in- 
tercourse with a female under the age of 16, rape, 
regardless of the question of consent. The female 
may be a voluptuous, abandoned woman, and 
may even solicit the male, but under the statute 
the party so solicited must resist at his peril. 
Even then, though he resist like Joseph of old, 
Potiphar’s wife may cry out against him, and 
hold up his garment as evidence. The actisa 
crime regardless of the question of violence. It 
is claimed that the rule here adopted will pre- 
vent such crimes from being punished. We must 
construe the law, and not attempt to make it. But 
it is not apparent to us that it would be any great 
injustice to forbid the woman who marries a man 
freely, and lives with him as his wife, from testi- 
fying that he had sexual intercourse with her be- 
fore she was 16 years old and prior to her mar- 
riage. The act was with her consent. She knew 
it when she gave to him her vow to be his good 
and lawful wife. Her moral turpitude is perhaps 
as great as his.” 


The same rule is announced in other states. 
Thus, in Miller v. State, 37 Tex. Cr. R. 576, 40 S. 
W. Rep. 313, it was held that administering drugs 
to a female for the purpose of producing an abor- 
tion was not personal violence. The court said: 
‘They subsequently married, and the statute, by 
its terms, excludes the wife from testifying against 
her husband, except as to acts of personal vio- 
lence against her. However, the acts constitut- 
ing and causing the alleged abortion in this case 
were the administration of certain drugs, no force 
being used in the determination thereof, and ap- 
parently with her consent..’’ The statute of Utah 
is in the exact language of the California statute, 
and in Bassett v. United States, 137 U.S. 499, 11 
Sup. Ct. Rep. 165, 34 L. Ed. 762, it was held that 





the crime of polygamy was nota criminal act of 
violence by the husband toward the wife, and 
that the wife was not a competent witness. 





INTOXICATION—A PUBLIC DISPENSARY OPER- 
ATED UNLAWFULLY BY A TOWN AS A “BLIND 
TIGER.’’-—What is a ‘‘blind tiger?’’ The Stand- 
ard Dictionary defines a “blind tiger’’ to be ‘“‘a 
place where intoxicants are sold on the sly.’’ The 
meaning of this phrase became a matter of great 
importance in the recent case of Cannon v. Merry, 
42 S. E. Rep. 294, where the Supreme Court of 
Georgia held thata dispensary where intoxicating 
liquors are openly and publicly sold in a town, in 
good faith, under color of lawful authority, though 
in fact operated in violation of law, is not ‘‘what 
is commonly known as a ‘blind tiger,’ ’’ subject to 
be abated or enjoined under the provisions of the 
act of December 19, 1899. 

It appeared in this case that the state of Georgia 
has an act, common to many other states, which 
provides as follows: ‘‘Any place commonly known 
as a ‘blind tiger’ where spirituous, malt or in- 
toxicating liquors are sold, in violation of law, 
shall be deemed a nuisance, and the sale may be 
abated or enjoined as such, on the application of 
any citizen.’’ The facts in this case showed that 
a certain town in Georgia attempted to establish 
a public dispensary for the sale of intoxicating 
liquors. Certain citizens of the town attempted 
to enjoin the operation of the dispensary, alleging 
that a dispensary for the sale of intoxicating 
liquors, established and operated under an ordin- 
ance of a municipal corporation which is void for 
want of authority in the said corporation to pass 
such an ordinance, is within the mcaning of the 
act we have just quoted, a “blind tiger” and a 
public nuisance, and that its operation could be 
enjoined under the provisions of that act. 

It is very manifest that unless the unlawful dis- 
pensary referred to in this case is what is com- 
monly known as a “blind tiger,’’ the right to 
abate or enjoin, which is, by the above-mentioned 
act, given to any citizen of the county wherein it 
may be located, it is a nuisance which cannot be 
enjoined on behalf of the plaintiff, under the rule 
that, generally, a public nuisance gives no right of 
action to any individual, and must be abated by 
process instituted in the name of the state. The 
majority of the court held that the dispensary did 
not come within the definition of a ‘blind tiger,’’ 
at least so far as the statute in question was con- 
cerned. The court said: ‘‘Whatever a ‘blind 
tiger,’ as commonly known, may be, we are quite 
sure that the dispensary in question, which was: 
being openly and publicly operated in the towa 
of Pelham, in pursuance of an ordinance of the 
town, which those engaged in operating the dis- 
pensary evidently thought to be valid, was not 
such a place as is commonly known as a ‘blind 
tiger,’ even though spirituous, malt, and intoxi- 
cating liquors were there being sold in violation 
of law.”’ 
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In his dissenting opinion in this case, Cobb, J ’ 
says: ‘“‘When this act is construed as a whole, 
and in the light of its title, it is manifest that the 
legislative purpose was to declare places where 
intoxicating liquors are sold in violation of law to 
be a public nuisance, and vest in the courts the 
power to deal with them as such; a court of law 
to have authority to abate them by the proceed- 
ings usual in abatement of such nuisances, and a 
court of equity to abate thein by the writ of in- 
junction. What is commonly known as a ‘blind 
tiger,’ within the meaning of this law, is a place 
where intoxicating liquors are sold without au- 
thority of law. It is immaterial whether the sale 
is open or secret, if the person selling had no 
authority to sell from any one empowered, under 
the law of this state, to give such authority. In 
such a case, the place where the liquor is sold is 
a blind tiger within the meaning of that term as 
it is generally understood. This mry not be the 
meaning given that term by the lexicographers, 
but it is the ordinary popular meaning of the 
term. 

The only case where this term is judicially de- 
tined is that of Schulze v. Jalonick, 18 Tex Civ. 
App. 299, 44 S. W. Rep. 581. In this case, Chief 
Justice Fisher says: ‘“‘A ‘blind tiger’ we find to 
be a place where such intoxicating drinks as 
are prohibited by the local option law are dis- 
posed of or sold in violation of that law.’’ ‘That 
was an action for libel, where the plaintiff alleged 
that the defendant had charged him with running 
a blind tiger. 











THE NON-LIABILITY OF RAILROAD 
COMPANIES MAINTAINING HOSPI- 
TALS, FOR THE MALPRACTICE OF 
SURGEONS AND THE NEGLIGENCE 
OF NURSES THEREIN. 


From the following review of a curious 
class of cases illustrating what I shall call the 
‘‘charity defense,’’ it appears that the courts 
are extending all the exemptions and immuni- 
ties enjoyed by charitable institutions, to en- 
terprises planned for the benefit of corporations 
organized and conducted for private profit.! 
In nearly all of them railroads figure as de- 


1 Other enterprises thus judicially favored appear 
to have been devised with a view to benefiting the in- 
surance companies by saving property contiguous to, 
or in, burning buildings, thereby diminishing the risk 
of loss. Fire Insurance Patrol v. Boyd, 120 Pa. 624, 
1L. R. A. 417, 6 Am. St. Rep. 745, 15 Atl. Rep. 553; 
Td. 113 Pa. 269, 6 Atl. Rep. 536, 5 Cent. Rep. 236. The 
theory of this decision recognizes this enterprise as a 
public agent auxilliary to the municipal corporation, 
the carrying out of the objects of which, assist in les- 
sening the burdens of government. But a similar 
eoncern that sought immunity from liability for per- 
sonal injuries sustained by one who had been run 
over by its patrol wagon was held by the Massachu- 
setts Supreme Judicial Court not entitled thereto, the 





fendants in consequence of the malpractice 
or negligence of physicians, surgeons, and 
nurses in that adjunct to the ‘‘employees’ 
relief association,’’ known as the ‘‘hospital 
department.’’ There is a regrettable lack of 
legal logic in the arguments with which the 
conclusion is judicially defended that such 
enterprises cannot be held to any stricter lia- 
bility than such as exists in the case of pub- 
lic charitable institutions. Certain decisions 
have been made and seem to have established 
certain rules, but no logical statement of 
the reasoning can be made — nothing be- 
yond a digest of the decisions wherein the 
hospital department is judicially fostered. 
Let it be understood that we are not 
going to discuss here, an exemption from lia- 
bilities of a public charitable institution cre- 
ated as an instrumentality of government, nor 
of an institution conducted by a private asso- 
ciation of persons inclined thereto from mo- 
tives of piety or religious zeal, nor yet of an 
institution founded for the administration of 
a private benevolence. 

The ratio decidendi of the judicial exten- 
sion of immunity in each of those cases is ap- 
parent. To say that public charitable insti- 


‘tutions possess no funds with which to pay 


damages is only asserting in another form of 
words that the courts will not permit taxes to 
be levied in order to create funds from which 
to pay damages unless the legislature ex- 
pressly admits the principle of liability. This 
is the meaning intended to be conveyed by the 
saying that it is better that the private citizen 
suffer injury than that the public be incon- 
venienced. The logic of the proposition in 
the case of state, county and city charitable 
institutions is clear. The same proposition 
can be demonstrated in the case of public 
charitable institutions, owned and managed 
by private corporations and associations char- 
tered for that purpose. When the courts say 
that these, too, have no funds with which to 
pay judgments for damages in negligence 
cases, it is not unreasonable to conclude that 
the judges are convinced that to cut down the 
resources of such institutions would impair or 
even cripple their usefulness by diminishing 
the number of persons to whom their bounty 


principal object being to diminish the outlays for fire 
insurance losses to the underwriters. Newcome v. 
Boston Protective Department (Mass.), 6L. R. A. 778, 
151 Mass. 215. 
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could be extended, and that this would be 
followed in turn by an increased demand on 
the public for charitable relief by persons who 
could no longer be accommodated in institu- 
tions of that nature, and consequently addi- 
tional taxes would have to be levied in order 
to enable institutions managed by the state, 
city, or county, to adequately meet the situa- 
tion thus created.? . 

The true basis of the modern doctrine of 
immunity, therefore, is not to be found in any 
especial esteem in which the law holds piety 
and philanthropy as such; still less in a sur- 
vival of the medieval disposition to regard the 
property and endowment of charitable insti- 
tutious as solemnly consecrated to God and 
religion ;* still less in the logic by which some 


2 The courts have often admitted the utility of pri- 
vate philanthropy from this point of view. Jn re 
Vassar’s Estate. It was said that the general policy 
of the state government has been to foster and en- 
courage charitable institutions like that under consid- 
eration (home for aged men), and where it operates 
to relieve the public from the support of the poor and 
indigent, thus relieving the public of the burden that 
it would otherwise have to assume, to regard it as an 
almshouse, and, as such, to exempt it from taxation. 
27 N. E. Rep. (N. Y.) 394. 

3 Charitable gifts to pious uses had their origin in 
the Christian dispensation. They were regulated by 
the code, and in course of time, the corporation ad- 
ministering such gifts acquired many privileges. Un- 
der Roman law, donations for pious uses which had 
not a regularly ascertained destination, that is, to in- 
stitutions approved or authorized by the state, were 
liable to be adjudged invalid. Valentinian III. and 
Marcian promoted the growth of charitable institu- 
tions by edicts declaring that legacies in favor of the 
poor should be maintained even though no legatee 
was designated. Justinian completed the work by 
sweeping all such general gifts into the coffers of the 
Church to be administered by the bishops. The ec- 
clesiastical control over all forms of charities, rang- 
ing from the care of the poor and the maintenance 
of hospitals, orphanages and foundling asylums, to 
schools, colleges and universities, during many cen- 
turies, is a matter of common historical knowledge. 
The civil law was borrowed from by the English 
judges in the development of the doctrine of charita- 
ble gifts, and, as a consequence, while the religious 
orders flourished, gifts to religious or pious uses of 
any nature that might be ultimately ascribed to mo- 
tives of Christian benevolence, were extended immu- 
nity from every form of burden or liability incident to 
the ownership of lay property in the hands of the 
subject. For example, Freeman, in his work on Ex- 
ecutions, says that at common law neither the church 
nor the glebe of the parsonage or vicarage could be 
extended under an elegit. They were regarded as 
solemnly consecrated to God and religion. In the case 
of Arbuckle v. Cawtor, 3 Bos. & Pul., Lord Alvaney 
said: ‘‘We have complete authority for saying that 
at common law no process ever issued to the sheriff 

e to levy on ecclesiastical property the debt due in the 
action.”” The magnitude of the property possessed 





jurisdictions have sought to discover distinc- 
tions between corporations organized for 
charitable purposes and those organized for 
private profit, so far as their mode or manner 
of representation by officers, agents, servants 
and employees, is concerned. The later English 
cases effectually dispose of each branch of that 
theory of immunity. The real basis of immu- 
nity is, therefcre, public policy; a view of 
public policy dependent upon considerations 
of utility, promotive on the whole, of distri- 
butive justice. Are the judicial exemptions 
of railroad corporations from liability for the 
malpractice of their physicians and surgeons, 
and the negligence of their nurses in their so- 
called hospital departments reducible to the 
same basis, and therefore entitled to the same 
respectful consideration as those in the classes 
of cases already noticed? It seems to me 
that the language of the court in Glavin v. 
Hospital,* could more appropriately be used 
in refutation of that proposition thn in sup- 
port of the conclusions of the court in favor 
of the liability of the charitable hospital: 
“The public is doubtless interested in the 
maintenance of a great public charity, but it, 
also, has an interest in obliging every person’ 
and every corporation which undertakes the 
performance of a duty, to perform it carefully, 
and it, therefore, has an interest against ex- 
empting any such person and any such corpo- 
ration from liability for his or its negligence.’’ 

Nevertheless, railroads, operating hospitals 
even in connection with and as a part of their 
claims and legal departments, have, in mal- 
practice and negligence cases, been put on 
exactly the same footing with the class of in- 
stitutions we have just been considering, as 
will be seen from an investigation of the de- 
cisions herein collected. Itis true that where 


by the church during the term to which Lord Alvaney 
referred may be gathered by recalling the fact that 
the plundered monasteries alone comprised one-fifth 
part of the patrimony of England in the reign of 
Henry VIII., while yet earlier, at the beginning of 
the fourteenth century, the ecclesiastical revenues 
were twelve times greater than the civil, and half of 
the soil was in the hands of the clergy. When it is 
stated that down to the era of the Reformation, the 
Church, in England, dispensed, as a body corporate, 
the charity of the kingdom, through the instrument- 
ality of religious orders of men and women, it should 
seem that the probable source of the modern doctrine 
of the exemption of charitable and eleemosynary in- 
stitutions from taxation and liability for personal torts 
has been sufliciently indicated. 
412 R. I. 411, & Am. Rep. 675.gag aR 
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a coal company employed and paid physicians 
and undertook to treat its employees when 
sick or injured, deducting fifty cents per 
month from each employee’s wages, the em- 
ployees being denied any interest in the funds 
thus raised, or in the distribution thereof, and 
when they ceased their employment, the right 
to be treated ceased, the surplus of the fund 
being retained by the company, and deposited 
in bank, along with, and undistinguished 
from, the rest of the company money, and 
otherwise undesignated as trust funds; the 
claim of the company that the treatment paid 
for by the company out of such funds consti- 
’ tuted a charity, and the company was there- 
fore exonerated from the malpractice of its 
physicians, was met by a Texas court by the 
observation ‘‘that so far from showing the 
creation of a charity, the record suggests 
rather a monopoly with accrued profits, in 
taking care of sick employees, and the law, 
therefore, implies an undertaking to give 
proper treatment.’’® It is also true that the 
‘‘charity defense’’ was silently ignored by the 
Texas Supreme Court when interposed in an 
action for damages against a railroad com- 
pany which, having undertaken to care for 
and treat one of its employees suffering from 
smallpox contracted in its hospital, negli- 
gently permitted him to escape while in the 
delirious stage of the disease, thereby com- 
municating the disease to plaintiffs and their 
child.® . 

But not elsewhere than in these two cases 
have I found any judicial dissent from the 
proposition that similar arrangements suffi- 
ciently come within the accepted definition of 
a charity, and that a railroad hospital so con- 
ducted is a charitable institution. In Rich- 
ardsop v. Carbon Hill Coal Co.,7 the court 
went so far as to point out to defendant cor- 
poration what facts would have to be proved 
in order to satisfy the judicial mind of the 
charitable nature of the concern; the follow- 
ing language being used: ‘‘It does not appear 
whether this hospital was maintained as a 
charitable institution, or whether it was for 
the purpose of deriving profit therefrom, 
and a deteymination of this question bears 
materially on the plaintiff’s rights in the 


5 Texas & Pacific Coal Co. vy. Connaughton, 50 S. W. 
Rep. (Tex.) 173. 

6M., K.&T. Ry. 
592. 

76 Wash; 52,20 L. R. A. 


Tex. v. Wood, 56 L. R. A. 
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premises. If said hospital was maintained as 
a charitable institution and was not designed 
as a source of profit to the company, but was 
simply provided as a place in which its labor- 
ers might stay while sick or disabled, for the 
purpose of being cared for, and the company 
simply further undertook to provide a physi- 
cian also, for treating the men, without ex- 
pense to them, the whole being in the nature 
of a gratuity on the part of the company, it 
would only be liable for a failure to exercise 
due care in selecting a competent physician. 
Under such an arrangement the company 
could not be held to have agreed to treat the 
injured employee through the agency of a 
physician, but only agreed to provide him the 
services of a physician, and he would not be 
the servant of the company. If on the other 
hand, the company was conducting a hospital 
with its own physician for the purpose of de- 
riving profit therefrom, or if it contracted 
with the appellant to furnish him with the 
services of a competent physician, and he to 
treat him properly in case of an injury, it 
would be liable for the negligence or want of 


-Skill of its physician in attendance on him.’’ 


When the case again came before the court it 
was contended that the foregoing require- 
ments had been fully met and that under the 
facts the railroad company was entitled to the 
immunity claimed. The court said, ‘‘this 
hospital was maintained and the physician 
provided for the sole purpose of relieving sick 
and injured employees without expense to them 
and without any intention on the part of the 
company of making any profit out of the 
undertaking. It was therefore a charitable 
institution and was supported by the con- 
tributions of the employees and carried on in 
their interests and if the company did employ 
the physician as claimed by the respondent to 
look after and treat the sick and injured, it is 
not liable for his negligence, but is responsible 
only for want of ordinary care in selecting 
him. It is not shown that the company was 
derelict in that particular. In fact, it is not 
even alleged in the complaint that it did not 
exercise ordinary and reasonable care to 
select an ordinarily skillful physician. The 
action was not brought on that theory and the 
proof fails to support a finding of negligence 
on the part of the company and the judgment 


must therefore be reversed.’’® 
8 Richardson y. Carbon Hill Co., 39 Pac. Rep. 95, 1 


Wash. 648. 
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Even though it should be admitted that it is | 


within the scope of the corporate powers of a 
railroad company to obligate itself to the ren- 
dition of surgical or medical aid to its injured 
by assuming it as a duty or otherwise, or to 
become liable under any circumstances, for 
any negligence of any such surgeon, acting in 
the line of his profession, the courts say that 
it is well settled that it will have performed its 
entire duty in that respect when it employs 
a person of ordinary competence and skill in 
that profession, and that having done so it 
cannot be held liable for the carelessness or 
negligence of such surgeon in the performance 
of his duties.’ A railroad company by retain- 
ing a portion of the monthly wages of each 
employee for medical services obligates itself 
to furnish such services as are practicable 
‘ind reasonable, to each of them when sick or 
injured. But it ineurs no liability for the 
mistakes of a surgeon to whose care one of 
them may while injured be temporarily com- 
mitted.!° And this is true irrespective of 
whether the company personally takes charge 
of such funds, or organizes an employee’s 
association and secures a charter therefor as 
a benevolent or charitable corporation, and 
pays over the assessments as collected to the 
chartered association.!! And where the rail- 
road company maintained a hospital depart- 
ment under the cortrol of its manager, for the 
better care of its sick and wounded employees, 
and employed a chief surgeon and others, 
and the money or funds from which such sur- 
geons were compensated and the expenses of 
the department kept up, were derived from a 
hospital fund, raised by assessments of 50 
cents per month per employee, the company 
contributing the rest of the expense, and did 
not conduct this department as a_busi- 
ness, and derived no profiit and had 
not designed to derive any profit there- 
from, it was held that under such circum- 
stances the railroad company cannot be held 
liable for the negligence of the physician fur- 
nished, except on the ground of want of 
proper edre in selecting or retaining him.!? 


8 South Florida R. R. Co. v. Price, 18 So. Rep. 638; 
Quinn v. Kansas City & R. R. Co., 30S. W. Rep. 1036, 
94 Tenn. 713. 

10 Southern Pacific Co v. Malden, 46 S. W. Rep. 650. 

ll Atchison, T.& 8S. F. R. Co. v. Zailer’s Admx., 38 
Pac. Rep. 283, 54 Kan. 340. 

12 Galveston, H. & L. A. Ry. v. Handway, 578. 
W. Rep. 695. 





In Eighme v. Union Pacific R. R. Co.,!* it 
was held that a railroad company voluntarily 
furnishing a hospital for the treatment of its 
employees in a case of injury, is not liable 
provided it furnished and employed compe- 
tent surgeons, for the malpractice of such 
surgeon. The wrong and injury complained 
of was the putting of the plaintiff in the care 
of an inexperienced and unskillful student, 
who so carelessly, negligently and improperly 
treated his injured hand that the same be- 
came stiff and almost wholly useless. The 
facts brought out by the evidence showed 
that the alleged student was a competent phy- 
sician, and that the physician in charge of the 
defendant’s medical department was in all re- 
spects competent and skillful, although there 
was evidence from which the jury might have 
found that plaintiff had suffered from the phy- 
sician’s malpractice. ‘‘The medical depart- 
ment included a hospital building, of which a 
physician selected by the company had 
charge. The plaintiff went there to have his 
hand treated and was placed ina room and 
given abed. It does not appear that the de- 
fendant assumed any obligation by contract to 
furnish surgical and hospital accommodations 
for its injured employees, and so far as is 
shown, its doing so was wholly voluntary. 
Its employees were under no obligation to 
avail themselves of the facilities for treatment 
and paid nothing for them when accepted. 
That the defendant maintained its medical de- 
partment for its own advantage and not for 
charitable purposes only, may be presumed ; 
but that does not alter what appears to be 
the fact that it was not maintained to dis- 
charge any statutory or contractual obliga- 
tion.’’ The rule- exempting one contracting 
to furnish a competent physician from liabil- 
ity for the malpractice of such physician, if 
the selection be made of a competent person, 
where, by the terms of the undertaking, the 
services of such physician were to cost the 
party treated nothing, taken in connection 
with the doctrine governing charitable hospi- 
tals as announced in McDonald v. Hospital, ! 4 
was applied in the present case, and the 
charge of the court below in regard to the 
liability of the defendant for its acts and 
omissions, based on the theory that responsi- 


1393 Iowa, 538,61 N. W. Rep. 1056, 40 Cent. L. J. 
14120 Mass. 482. 
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bility existed for the surgeons’ negligence, 
was held erroneous. And where the distinct 
charge of negligence made against the defend- 
ant and complained of by the plaintiff, was the 
omission of defendant’s servants and em- 
ployees, in charge and control of his hospital, 
to properly care for plaintiff’s intestate, while 
an inmate of such hospital, whereby, while 
temporarily insane, he was allowed to wander 
away from said hospital, and was drowned ina 
nearby river, it was held, that the court be- 
low rightfully directed a verdict in favor of 
defendant at the close of plaintiff’s evidence, 
the hospital in question, although owned and 
controlled by defendant, being entitled to the 
same immunities and exemptions as charitable 
hospitals. !® 

The ingenuity of the courts in discovering 
identities between the railroad hospital de- 
partments, and such institutions as are main- 
tained by taxation, or founded by private 
philanthropy or piety, and as a consequence, 
equal right on the part of the railroad corpo- 
ration to immunity from the consequences of 
its employee’s negligence, in such hospitals, 
was never more strikingly illustrated than in 
the case of Union Pacific Railroad Co. v. 
Artist,!® the pioneer decision in this new and 
strange application of that doctrine. The 
charitable trust fund from which defendant’s 
hospital was maintained was raised by com- 
pulsory assessments on the employees. The 
railroad contributed the amount necessary to 
pay therunning expenses of the department 
after applying the sum raised by these assess- 
ments as far as the same would go, but when 
it was urged that such gift on the part of the 
company was prompted by an ulterior and 
selfish purpose to secure protection from 
claims for injuries resulting to its servants, 
the court said, that the motives of the donor 
were not to be looked into in determining 
whether or not the enterprise should be given 
all the immunities and exemptions of charit- 
able institutions. It is true that with this 
fund the company maintained several hospi- 
tals and employed physicians and attendants 
to care for its injured employees, and that ad- 
mission was not restricted in cases of injury 
to injuries received in its service, but to all 
employees except those injured in fights when 
drunk or those suffering from certain specific 


1s Pierce v. U. P. Ry., 66 Fed. Rep. 44. 
16 60 Fed. Rep. 385, 23 L. R. A. 581. 





diseases. But it is apparent from the state- 
ment of the facts that this hospital was 
not open to the general public. The pri- 
vate patients of the hospital physician 
were also admitted, but were required to 
pay for their board and treatment, the in- 
come received from this source at the hospital 
in question being several hundred dollars per 
annum. The plaintiff, an eniployee of the 
road, sustained personal injuries while in the 
line of his duty, and was taken to and treated 
at one of these railroad hospitals until dis- 
charged as cured. He executed, for a cer- 
tain consideration, a release of damages for 
those injuries, but, subsequently through the 
negligence of the surgeon and attendants 
at the hospital, was subjected to protracted suf- 
fering and partial disability in consequence of a 
failure to withdraw a section of rubber drain- 
age tube from one of the deep, punctured and 
lacerated wounds received in his right thigh, 
in the accident. For such malpractice and 
negligence he sued, and recovered a judgment 
for damages in his action, in the Circuit Court, 
United States, District of Wyoming, which 
was reversed by the Circuit Court of Appeals, 
Eighth Circuit, on the ground that the com- 
pany is not liable for the malpractice of phy- 
sicians or carelessness of the nurses and 
attendants to one undergoing treatment at a 
railroad hospital. 

The court said, in part, that ‘‘one reason 
why corporations and individuals conducting 
hospitals, supported by charitable endow- 
ments and contributions, and operated to 
heal the sick and injured, but not for profit, 
are not liable for the negligence of their em- 
ployees is, that the moneys in their hands 
constitute a trust fund devoted to a charit- 
able purpose, and the courts refuse to permit 
it to be diverted to the different purpose of 
paying damages for the malpractice of physi- 
cians and the negligence of attendants. More- 
over, the patient is not required to accept the 
proffered accommodations and attendance. 
They are freely offered him. He may 
refuse to accept themand seek other phy- 
sicians and other accommodations. It 
would be a hard rule, indeed, — a rule 
calculated to repress the charitable in- 
stincts of men — that would compel those 
who have freely furnished such accommoda- 
tions and services, to pay for the negligence 
and mistakes of physicians or attendants that 
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they had selected with reasonable care. No 
such rule has ever prevailed in this country.’’ 

I have noticed in this series of papers cer- 
tain decisions of the Massachusetts Supreme 
Judicial Court wherein the Young Men’s 
Christian Association, in one instance, and the 
Boston Catholic Cemetery Association, in an- 
other instance, were respectively defendants in 
negligence cases, holding that the fact that 
the funds of such associations were applied to 
a considerable extent in charity is no more 
material to relieve them from liability in tort 
than evidence of a similar application of a part 
of his income by a private citizen would be in 
a suit against him for his personal torts.!7 

Should a railroad company again figure as 
a defendant in a damage suit in consequence 
of the failure of the ‘‘company doctor’’ to 
withdraw a section of rubber drainage tube 
from a deep, punctured and lacerated wound 
of an injured employee, I commend to the 
court whose painful duty it may be to review 
the record of a trial resulting in a verdict for 
the plaintiff, the views expressed in the cases 
referred to. And if the deep meditation of 
distinctions deducible therefrom between 
charitable corporations, and corporations 
operating hospitals in connection with their 
claims and legal department does not suffice 
to afford the judge who writes the opinion, a 
glimmer of the path that leads upward in the 
direction of reparative justice, then I recom- 
mend the meditation of the latest expression 
of the views of English courts on the sub- 
ject.18 

‘*Whosoever undertakes the performance 
of or is bound to perform duties, whether 
they are duties imposed by reason of the 
possession of property, or by the assumption of 
an office, or however they may arise, is liable 
for injuries caused by his negligent discharge 
of those duties. It matters not whether he 
makes money as a profit by means of dis- 
charging the duties or whether it be a corpor- 
ation or an individual who has undertaken to 
discharge them. It is also immaterial whether 
a person is guilty of negligence by himself or 
by his servants. If he elects to perform the 
duties by his servants, if in the nature of 


17 See my article on the Non-Liability of Charitable 
and Eleemosynary Institutions for Negligence Caus- 
ing Personal Injuries or Death, 53 Cent. L. J. 224. 

18 Authorities cited iu note 19 to leading article in 
53 Cent. L. J. 67. 





things he is obliged to perform the duty by 

employing servants, he is responsible for their 

acts in the same way that he is responsible 

for his own.”’ Wm. B. Morris. 
Danville, Il. 


PHYSICIANS AND SURGEONS — PRACTICING 
OSTLOYV TITY WITHOUT A LICENSE. 





STATE v. MacKNIGHT. 

«Supreme Curt of North Carolina, October 21, 1902. 

Code, § 3132, asamended by Laws 1885, ch. 117, d»- 
elaring ita misdemeanor for one to practice me.)- 
cine or surgery for fee or reward without otainine . 
license from the board of examiners, is not violate . py 
one practicing osteopathy, — he using neither drugs, 
medicine, nor surgery, though on two oxcasions using 
a surgeon’s knife to open an abscess out charging 
no fee for his service, and though advertising as “doc- 
tor,” he having a diploma frem a coliege of osteopathy 
giving him that title; the examinatfon required by 
section 3124 of applicants to practice medicine or sur- 
gery covering subjects most of which are useless to 
an osteopath. 

CLARK, J., Chapter 117, Laws 1855, amending 
Code, § 3132, under which this bili was drawn, 
reads as follows: ‘Section 3132. And any per- 
son who shall begin the practice of medicine or 
surgery in this state, for fee or reward, after the 
passage of this act, without first having obtained 
license from said board of examiners, shall not 
only not be entitled to sue for or recover, before 
any court, any medical bill for services rendered 
in the practice of medicine or surgery, or any of 
the branches thereof, but shall also be guilty of a 
misdemeanor, and upon conviction thereof shall 
be fined not less than twenty-five dollars nor 
more than one hundred dollars, or imprisoned at 
the discretion of the court for each and every of- 
fense; provided, that this act shall not be con- 
strued to apply to women who pursue the avoca- 
tion of a midwife; and provided further, that this 
act shall not apply to regularly licensed physi- 
cians and surgeons resident in a neighboring 
state.”’ This last clause has since been modified. 
Laws 1889, ch. 181. The constitutionality of this 
act was discussed and affirmed. State v. Call, 121 
N. Car. 643, 28 S. E. Rep. 517. The simple ques- 
tion, therefore, upon the facts set out in the 
special verdict, is whether one who practices 
‘‘osteopathy”’ is indictable if he has not procured 
the license required for any one by the above 
section before beginning ‘the practice of medi- 
cine or surgery.” 

The special verdict finds that the defendant's 
‘treatment of his patients did not consist in the 
administration of drugs or medicines, but in 
manipulation, kneading, flexing, and rubbing the 
body of his patients, and in the application of 
hot and cold baths, and in prescribing rules for 
diet and exercise; * * * that the defendant 
was engaged in the general practice of osteopathy, 
and professed to effect the cure of diseases by the 
practice of that science; that he also practiced 
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hypnotism and suggestion under hypnotism.” 
It is also found that ‘upon two occasions 
he used a small surgeon’s knife in opening an 
abscess in the mouth of one Shedd, but charged 
no fee for his services."" The only surgery was 
‘without fee or reward,” an act of charity, and 
that was incidental, and not in the usual course 
of the practice of osteopathy. 


It cannot be said that one ‘*practices medicine 
and surgery’* when he uses neither drugs, medi- 
cine, nor surgery. Section 3124 requires the 
‘*board of medical examiners” to examine all ap- 
plicants ‘to practice medicine or surgery” in 
‘anatomy, physiology, surgery, pathology, medi- 
cal hygiene, chemistry, pharmacy, materia 
medica, therapeutics, obstetrics, and the practice 
of medicine,’ almost all of which would be use- 
less knowledge to exact of an osteopath, who de- 
clines to use medicine, drugs, or surgery, and 
whose treatment consists solely in kneeding, flex- 
ing, and rubbing the body, applying hot and cold 
baths, and prescribing diet and exercise. It can- 
not be conceived that the legislature would re- 
quire the above examination for a profession 
which eschews the use of drugs and surgery. The 
medical society of this state, being ‘‘allopaths,” 
would certainly not recognize an ‘‘osteopath”’ as 
one of their body, any more than they would a 
‘*homeopath,”* nor license any one to pursue that 
calling with their diploma as his authority so to 
do; and if they would not, and we were to hold it 
indictable to practice osteopathy without such 
license, it would be a judicial prohibition upon 
the exercise of that phase of healing. 


In Smith v. Lane, 24 Hun, 632, construing a 
statute very similar to ours, it is said: *‘*To entitle 
a person to a certificate under this provision, it 
would be necessary that he should be qualified to 
practice either medicine or surgery in all its 
branches. If that was not made to appear, he 
could receive no certificate under the provis- 
ions of this act. For that reason it appears to be 
quite manifest that the object of the legislature in 
the enactment of this chapter was only to pro- 
vide for regulating the practice of ‘medicine’ or 
‘surgery,’ as those terms are usually and gener- 
ally understood; and confining them to such signi- 
fleance, it is evident that they would not include 
the occupation of the plaintiff. The practice of 
medicine is a pursuit very generally known and 
understood, and so, also, is that of surgery. The 
former includes the application and use of medi- 
cine and drugs for the purpose of curing, mitigat- 
ing or alleviating bodily diseases, while the func- 
tions of the latter are limited to manual opera- 
tions, usually performed by surgical instruments 
or appliances. It was entirely proper for the leg- 
islature, by means of this chapter, to prescribe 
the qualifications of the persons who might be 
intrusted with the performance of these very im- 
portant duties. The health and safety of society 
could be maintained and protected in no other 


manner. * * * No such danger could possi- 
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bly arise from the treatment to which plaintiff's 
occupation was confined.”* In State v. Liffring, 
61 Ohio St. 39, 55 N. E. Rep. 168, 46 L. R. A. 334, 
76 Am. St. Rep. 358, the same conclusion was 
reached, and also in Nelson v. Board (Ky.), 57 
S. W. Rep. 501, 50 L.R. A. 383. From this last 
case we learn that osteopathy originated with Dr. 
A. T. Still of Kirksville, Mo., in 1871, and that at 
a college of osteopathy in that state in 1900 
(when that opinion was tiled) there were over 500 
students from 29 states, besides several from 
Canada. And there are doubtless other colleges 
of osteopathy. for the special verdict finds that 
the defendant exhibited a diploma from the 
Columbia College of Osteopathy in Illinois. 

It is argued to us that the science, if it be a 
science, of osteopathy, is an imposition. Of that 
we, legally speaking, know nothing. Itis not found 
as a factin this verdict. We only know that the 
practice of osteopathy is not the ‘practice of 
medicine or surgery’ as commonly understood, 
and therefore it is not necessary to have a license 
from the board of medical examiners before 
practicing it. If it is a fraud and imposition, and 
injury results, the osteopath is liable both civilly 
and criminally. Certainly ‘“‘baths and diet’’ could 
be advantageously prescribed to many people. 
Rubbing is well enough, if the patient is not 
rubbed the wrong way. The real complaint is 
that osteopaths restrict themselves to these reme- 
dies, and do not resort to drugs and surgery; but 
that very fact establishes that they do not violate 
the law requiring a license to practice medicine 
and surgery. Doubtless there is an appeal to the 
imagination, but that is a necessary ingredient in 
all systems of healing. Who does not know that a 
prescription by a physician in whom the patient 
has implicit contidence is oftentimes more effect- 
ive than the same treatment by one in whom he 
has none, and that at times bread pills and other 
harmless prescriptions are administered with 
good results? The aim of medical science. which 
is now probably the most progressive of all the 
professions, is simply to *‘assist nature.*” Osteop- 
athy proposes to do that by other methods than 
by the use of medicines or the surgeon's knife. 


We attach no weight to the argument that the 
defendant hung out his sign and advertised him- 
self as**Doetor.“" The special verdict finds that 
he hada diploma from a college of osteopathy 
bestowing that title upon him. There are many 
kinds of doctors, besides doctors of medicine,— 
as doctors of laws, doctors of divinity, doctors of 
physics, and veterinary doctors, and others still. 
Besides in this country, so far, at least, as titles 
go, “honors are easy.” We know from common 
knowledge that druggists’ clerks are ordinarily 
addressed as ‘*doctor,”* justices of the peace are 
usually called ‘judge,** and a teacher of the 
saltatory art always styles himself ‘*professor,”’ 
while ‘ Jarborough House colonels” and **hon- 
orables’ by courtesy of like tenor are almost as 

“Tick as autumnal leaves that strow the brooks 

in Vallombrosa.” 
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Certainly the courts cannot abate a man as a 
nuisance because some one gives him, or he 
gives himself, a title. 

If the general assembly shall deem osteopathy 
a legitimate calling, it may see fit, possibly, to 
protect educated and ‘skilled practitioners by re- 
quiring an examination and license by learned 
osteopaths of applicants for license; but certainly 
the examination would be on subjects appropri- 
ate to secure competency therein, and not on an 
entirely different course of learning, such as that 
prescribed for applicants to practice ‘*medicine or 

argery.”” State v. Gravett, 65 Ohio St. 289, 62 
N. E. Rep. 325, 55 L. R. A. 791. Dentistry is not 
the practice of medicine or surgery ;** but it is a 
related profession, as is also pharmacy, and each 
has its prescribed course of examination of ap- 
plicants for license. Whether the same rights 
and dignity shall be bestowed on osteopathy is a 
matter for the general assembly, or, if it is found 
to be a fraud and imposition, its exercise may be 
made indictable. It seems that it more nearly 
approximates -‘‘nursing’’ in many respects 
(though differerent in others), when taught as a 
profession, as it now is. 

The state has not restricted the cure of the body 
to the practice of medicine and surgery,—‘‘al- 
lopathy,”* as it is termed.—nor required that, be- 
fore any one can be treated for any bodily ill, the 
physician must have acquired a competent knowl- 
edge of allopathy and be licensed by those skilled 
therein. To do that would be to limit progress by 
establishing allopathy as the state system of heal- 
ing, and forbidding all others. This would be as 
foreign to our system asa state church for the 
cure of souls. All the state has done has been to 
enact that, when one wishes to practice ‘‘medicine 
or surgery,” he must, as a protection to the public 
(not to the doctors), be examined and licensed by 
those skilled in ‘surgery and medicine.*’ To re- 
strict all healing to that one kind—to allopathy, 
excluding homeopathy, osteopathy, and all other 
treatnents—might be a protection to doctors in 
*ssurgery and medicine; but that is not the ob- 
ject of the act, and might make it unconstitu- 
tional, because creating a monopoly. The state 
can only regulate for the protection of the public. 
There is also **Divine Science** (which some one 
has said is neither divine norascience), and there 
may be other methods still. Whether these shall 
be forbidden by law, or licensed and regulated, is 
a matter for the lawmaking power to determine 
before any question in that respect can come be- 
fore the court. Certainly a statute requiring ex- 
amination and license ‘before beginning the 
practice of medicine or surgery” neither regu- 
lates nor forbids any mode of treatment which ab- 
solutely excludes medicines and surgery from its 
pathology. All that the courts can declare upon 
the facts found in the special verdict is that the 
defendant’s practice is not **the practice of medi- 
ine or surgery,”* and no license from the medical 
board of examiners is required. 

No error. 











Nore. — Right of State to Require an Osteopathist 
to Obtuin a License as a Practitioner of Medicine. — 
In a former volume of the CENTRAL LAW JOURNAL, 
the subject-matter of this note was treated very fully, 
and we arrived at the same conclusion as that 
announced in the principal case. 53 Cent. L. J. 361. 
Our position in this article provoked a reply from a 
prominent co-temporary which we answered, reaf- 
firming our position and buttressing it with addi- 
tional arguments. 53 Cent. L. J. 459. 


Osteopathy is one of the new fads of healing. It 
was launched a few years ago out of the brain ofa 
Missouri physician, and seems to have enjoyed an in- 
creasingly prosperous career. In its simplicity of 
treatment, it could hardly be said to have any danger- 
ous qualities, and is more in the nature of a protest 
to the hervic purges of the physician and the angry 
gash of the surgeon than anything else: 


Whether an osteopathist must take out a license to 
practice medicine in the community in which he lives 
is one of the first legal questions that confronts a 
“doctor” of the new school when he hangs out his 
shingle for the first time. The question thus arising 
has been differéntiy determined in different states, 
the weight of authority and sound reason being that 
no license is required of osteopathists. State y. Lif- 
fring, 61 Ohio St. 39, 76 Am, St. Rep. 358; Com- 
monwealth vy. Thompson, 10 Pa. Dist. 634; Smith 
vy. Lane, 24 Hun (N. Y.), 6382; State v. National 
School of Osteopathy, '76 Mo. App. 489; Nelson 
vy. State Board of Health (Ky. 1900), 57 Ss. W. 
Rep. 501. In the last case cited the court held 
that one who practices osteopathy, not using medicine 
or surgical appliances, is not engaged in the practice 
of medicine within the meaning of a statute requiring a 
license for such practice. The court further held that 
though the statute may provide that ‘to open an office 
for the practice of medicine or to announce to the 
public in any way a readiness to treat the sick or af- 
tlicted, shall be deemed to engage in the practice of 
medicine within the meaning of this act;” this never- 
theless, does not refer to any but those assaying to 
practice medicine. Referring to the act requiring a 
license of practitioners of medicine, the court said: 
“If this act applies to appellant, he can in no case 
practice his system in this state; for however well 
qualitied he may be, be cannot be examined for li- 
cense as a physician, and he could not, without aban- 
doning his practice us an osteopath, obtain a diploma 
from a medical college. If the statute applies to him 
it applies also to trained nurses, and all others of that 
class, who, for compensation, administer to the wants 
of the sick. ‘The result of such a construction of the 
statute would be to compel every one, whether willing 
or unwilling, to employ a registered physician to care 
for him when he is sick, or to trust himself entirely 
to gratuitous services, however much he might prefer 
skillful nursing to medical treatment. It is doubtful 
if the legislature has the right under the constitution 
thus to restrict the free choice of the citizen in a mat- 
ter concerning only himself and not the people at 
large. Taking the statnte as a whole, we do not think 
that this was within the legislative intent, or that the 
act was designed to do more than regulate the practice 
of medicine by physicians and surgeons.” Almost the 
identical statute was construed in the same way by the 
Ohio Supreme Court with the identical result. State v. 
Liffrinz, 61 Oaio St. 33,55 N. E. Rep. 168, 46 L. R. A, 
334. In this case the court said: ‘*‘Appellant is in no 
proper sense a physician or surgeon, He does not 
practice medicine. He is rather ou the plane of a 
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trained nuise. If by kneading and manipulating the 
body of th: patient he can give relief from suffering, 
we see n>reason why he should not be paid for his 
labor. szevie2s in kneading the body are no more 
the practice of mediciue than services in bathing a 
patient to allay his fever.’’ 

In several states osteopathists were held to be within 
the provision of the statute requiring licenses of those 
attempting to practice medicine. In Eastman v. Peo- 
ple, 71 Ill. App. 236, the appellant was engaged in the 
practice of ‘the profession of osteopathy,’ and the 
State Board of Health brought suit against him for 
prac.icing medicine without a license, and obtained a 
jud ‘went for the statutory penalty. ‘The court held 
th it an osteopathist came within the provisions of the 
m :lical license law, and that therefore the appellant 
was liable to the penalty imposed thereby for prac- 
tising medicine without a license. The court here 
distinguishes between those who give Turkish baths, 
massage, etc., or those who act as nurses and 
those who attempt to presume to prescribe for the 
hea.ing of diseases in their various forms. The latter 
nrc engaged in the practice of medicine, while the 

mer are only accessories. The same court re- 
sairmed its position on this question in a still later 
case. Jones v. Peop!>, 84 Lil. App. 453, the court say- 
ing: “If to advertise that a man had effected marvel- 
ous cures, and that patients reap rich rewards of his 
new methods, and by means of such advertisement 
secure the attendance of persons whom he actuaally 
treated and operated on does not fall within the 
statute declaring that ‘‘any person shall be regarded 
as practicing medicine, within the meaning of the act, 
who shall treat, operate on, or prescribe for any 
physical ailment of another,’”? then it would be 
difficult to imagine the legislative intent by such 
enactment. If to treat or operate upon a person for 
physical ailment, by rubbing the affected part, is not 
treatment or operation for a physical ailment, what is 
it? The same rule was announced in two later cases: 
Little v. State, 60 Neb. 749; People v. Jones, 92 II. 
App. 445. . 

Two states, Ohio and Missouri, regulate the prac- 
tice of asteopathy as a treatment separate from 
medicine, and require certain amount of study ora 
diploma from certain schools before a person can 
practice the system known as osteopathy. State v. 
Gravitt, 65 Ohio St. 289; State v. National School of 
Osteopathy, 76 Mo. App. 439. 


JETSAM AND FLOTSAM. 





LIMITATION OF PERSONAL ACTION. 

The application of the maxim Actio personalis 
moritur cum persona is a matter on which learned 
judges are not altogether agreed. Lord Justice Brett 
once laid down the broad rule that an executor can 
maintain an action for tort when it is shown upon the 
face of the proceedings that an injury has accrued to 
the personal estate of his testator; but that proposi- 
tion has becn qualitiied by later decisions. It has, 
however, been stated by eminent authorities that the 
rule expressed in the maxim has never been extended 
to such personal actions as were founded upon any 
contract or covenant (see 1 Wm. Saunders, 216a, Ed. 
1871, p. 240; **Broom’s Legal Maxims,” 7 Ed., p. 696). 
In Davies v. Ilood, Mr. Justice Ridley had to decide 
whether an action could be maintained against the 
executors of a solicitor for loss caused‘to a client by 
the solicitor’s negligence, and the learned judge held 
that as the action was founded upon a contractual 





relation between the solicitor and client, it was main- 
tainable even though the pleadings did not allege a 
breach of contract. We certainly think that in a case 
where the plaintiff is relying on a breach of duty, 
which is in reality a breach of an implied condition in 
a contract, the form of the pleadings should not affect 
the right of action. The fact that in such a case the 
plaintiff may under the County Courts Act recover 
costs as in an action for tort does not affect this ques- 
tion. The right to costs depends on the construction 
of that particular statute.—Law Journal. 





RIGHT OF A BANKRUPT TO SUE IN HIS OWN NAME FOR THE 
BREACH AFTER BANKRUPTCY OF A CONTRACT MADE 
BEFORE BANKRUPTCY. 

An interesting decision as to the right of a bank- 
rupt to sue in his own name in respect of a breach 
after the bankruptcy of a contract made before the 
bankruptcy has been given by the court of appeals 
in Bailey v. Thurston & Co. (Limited) (reported else- 
where). It is, of course, the general rule that all the 
property of a bankrupt vests in his trustee, and under 
property is included “things in action’ (section 168 
of the Bankruptcy Act, 1883), and conseqnently, rights 
of action. Hence rights of action which have accrued 
before the bankruptcy pass to the trustee, though 
even here the rule is not universal, and if the action 
is in substance one to recover damages for personal 
injury to the bankrupt, he can proceed with it after 
the bankruptcy in his own name. See Rose v. Buckett 
(50 W. R. 8; 1901, 2 K. B. 449). Where, on the other 
hand, a bankrupt was before his bankruptcy entitled 
to the benefit of a contract of which there had then 
been no breach, his rights under the contract in 
general pass to the trustee, and should it be 
necessary te sue upon the contract, the trustee will 
do this in his own name. Should, however, the 
contract be one of personal service, the trustee, 
if he sued, would find himself in the ditt- 
culty that he would not be able to aver his will- 
ingness to perform the contract on his side. “TI 
agree,’ said Cresswell, J., in Beckham vy. Drake (2 H. 


‘L. C., p. 615), in a passage cited by the Master of the 


Rolls in his judgment in the present case, ‘that a con- 
tract for the future work and labor of the bankrupt 
cannot be made by the assignees: they cannot hire 
him out (as was said by Lord Mansfield), and, asa 
consequence, the assignees cannot after bankruptey 
adopt and enforce acontract made before bankruptey, 
for the application of the personal skill or labor of 
the bankrupt.” In Beckham y. Drake, the breach 
had taken place before the bankruptcy, and in respect 
of this antecedent breach the assignees were held to 
be entitled to sue; but, upon the reasoning employed 
in that case, the court of appeal have now decided in 
Bailey v. Thurston & Co., that where a breach ofa 
contract of personal service — in this case wrongful 
dismissal — takes. place after bankruptey, it is the 
bankrupt who is entitled to sue. The trustee has, 
indeed, the right to intervene and claim the damages 
awarded to the bankrupt so far as not required for 
the maintenance of himself and his family, and in re- 
gard to this right he may be joined asa plaintiff i 
the action, as was done in Emden y. Carte (17 Ch. D. 
768). But the real cause of action belongs to the 
hbankrupt.—Solicitor’s Journal. 


LIABILITY OF SURGEON FOR NEGLIGENCE IN PERFORM 
ANCE OF OPERATION IN CHARITY HOSPITAL. 

The decision of the Supreme Court of Georgia in 

Akridge vy. Noble (March, 1902, 41 8. E. Rep. 78) has 
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aroused considerable comment and some adverse 
criticism. The action was by a charity patient ina 
hospital against a surgeon for malpractice in an 
operation performed on her without compensation, 
and the inain legal point actually decided is expressed 
in the following extract from the syllabus by the 
court: 


“In the trial of an action brought against a surgeon 
for malpractice, in which it was claimed that a sponge 
of pad which had been placed in the body of the 
plaintiff for the purpose of absorbing blood and pus 
while an operation was being performed had been 
carelessly left in the body after the wound had been 
closed, from which injury resulted it was not error 
for the court to charge the jury that, if they believed 
the pad or sponge had been in fact left in the body, 
they should then determine whether it was so left by 
reason of the failure of the defendant to exercise due 
care and skill, and that he owed the plaintiff a duty to 
exercise reasonable care and skill in performing the 
operation; including in that expression not only the 
opening of the body and the removal of the affected 
parts, but also the use and handling of the sponges or 
pads.” 

The real controversy before the Appellate Court of 
Georgia was on the question whether the trial judge 
had “compelled the jury to return a verdict in favor 
of the defendant, unless they found, under the evi- 
dence, that the defendant was lacking in both-care 
and skill, when it was never contended that the de- 
fendant was lacking in professional skill, but it was 
only contended that he was liable on account of his 
failure to crrefully perform his duty on the particular 
occasion in question; that the removal of the pads or 
sponges from the body of a patient is not a part of the 
operation and does not require any surgical skill; the 
failure to remove the sponge not being due to any 
want of skill on the part of the defendant, but due, as 
plaintiff contends, simply to his carelessness and 
negligence in not removing the same from the body.” 
The Supreme Court of Georgia holds, as we think 
properly upon the evidence presented, that under the 
charge, as given to the jury, the liability of the 
surgeon, for deficiency either in skill or care, was gen- 
erally submitted as ground for recovery on the part 
of the plaintiff, and it was decided that a verdict for 
the defendant would not be disturbed. 


Probably the real reason for dissatisfaction with 
this case is the tact that the jury, under such general 
instruction, found for the defendant. If the sponge 
was actually left in the incision some one was un- 
questionably guilty of negligence. An _ interesting 
question would have been raised by a request to 
charge that if such were the case the surgeon was 
negligent as matter of law. There is much to be said 
against such a stringent rule of liability. As to a pay 
patient in a private hospital the proprietor is of course 
liable for the negligence of subordinates and assistants. 
with regard O medical and surgical treatment in 
charity hospitals, however, the pronounced policy of 
the law is toexempt such institutions from liability 
for negligence of employees. Undonbtedly a surgeon 
is liable for lack of skill or care, although the opera- 
tion be a charitable one. But how far ought the 
assistants to be considered his servants so as to render 
him responsible for their faults or commission? He 
frequently has no voice in their selection and no con- 
trol other than temporary over their employment. 
One of the professional witnesses in the Georgia case 
testified that ‘it may seem strange, but itis a very 
difficult matter to find a sponge, it is an easy matter 





tooverlook it.” One submitting to an abnominal 
operation contemplates the employment of assistants. 
It is well known that as to the administration of and 
keeping the patient properly under the anesthetic the 
operating surgeon largely relies upon the judgment of 
an assistant, his own attention being concentrated on 
the operation proper. To acertain extent the same 
rule of necessary distraction of mind from other de- 
tails and reliance upon other assistants may apply in 
any elaborate operation. If this be soit would seem 
that the courts should not go further than to charge 
generally that a surgeon in the performance of an 
operation at a charity hospital is liable fer lack either 
of skill or care, including such supervision as under 
the circumstances he reasonably might have been ex- 
pected to exercise over the acts of the assistants.— 


BOOKS RECEIVED. 





The Law of Real Property and Other Interests in 
Land. By Herbert Thorndike Tiffany. In two 
vols, St. Paul; Keefe-Davidson Company, 1903. 
Sheep, pp. 1637. Price $12. Review will follow. 

A Treatise on Commercial Paper, and the Negotiable 
Instruments Law, including the Law to Promissory 
Notes, Bills of Exchange, Checks, Municipal Bonds,,. 
and other Negotiable and Nonnegotiable Instru- 
ments, commonly classed as Commercial Paper, with 
an Appendix containing the Negotiable Instruments 
Law and the English Bills of Exchange Act. By 
James W. Eaton and Frank B. Gilbert. Albany, N. 
Y. Matthew Bender, 1903. Sheep, pp. 800. Price 





BOOK REVIEWS. 





DANIEL’S ELEMENTS OF THE LAW OF NEGOTIABLE 
INSTRUMENTS. 

Several years ago when the writer of this review 
was assisting the late J. G. Woerner in preparing the 
second edition of his work on administration, he sug-- 
gested the advisability of preparing a special one vol- 
ume edition of that celebrated work for use of stu- 
dents. The suggestion was favorably-considered, but, 
owing toa certain combination of circumstances, the 
experiment had to be abandoned. Mr. John W. Daniel 
has seen fit to make the experiment by preparing an 
abridged edition of his famous work on Negotiable 
Instruments. This work is designed primarily for 
the use of law students and instructors in law schools. 
So much of the standard work by Senator Daniel as 
would be appropriate to a student’s book has been 
used, but the subject-matter has been re-arranged 
and transposed, and new matter added. Everything 
has been done that seemed to the authors necessary 
to make the subject both intelligible and attractive. 
Especial care has been taken to regulate and appor- 
tion the space devoted to the many sub-subjects as 
their relative importance, from the standpoint of the 
student, requires. It is believed that in this respect 
this work differs materially from, and is superior to, 
most, if not all, other student’s books on this subject. 
One of the special features of the book is the orderly 
and logical sequence of discussion. The work is dl- 
vided into five books, and the subject taken up in 
logical and chronological order. As the system and 
classification constitute nearly half of the battle with 
the law student in mastering any given subject, uti- 
usual attention has been given to this in the structure 
and arrangement of this new book. 
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We believe that this work sounds a higher note in 
the preparation of text-books for students. The dean 
of one of the greatest law schools in the country once 
told the writer that the greatest need of a law 
school was accurate text-books written in a clear 
and readable style by lawyers or jurists of rec- 
ognized ability in the profession. Mr. Daniel’s 
work on the Elements of the Law of Negotiable 
Instruments is the only legal text-book prepared 
especially for students that meets everyone of 
these requirements, and we heartily recommend it 
for adoption by law schools and law students every- 
where. Printed in one volume of 418 pages and pub- 
lished by Baker, Voorhis & Co., New York. 





DANIEL ON NEGOTIABLE INSTRUMENTS. 


What may be termed the classics of the law may be 
the subject of some differences of opinion but certainly 
no one at all acquainted with legal bibliography would 
hesitate to put Daniel on Negotiable Instruments in 
the very front rank. For twenty-seven years this 
work of Mr. Daniel has held acknowledged and de- 
served supremacy as the highest authority on any 
question of law having even the remotest reference to 
the subject of negotiable instruments. In fact Mr. 
Daniel has done for this subject what Mr. Bishop did 
for the subject of criminal law, and deserves a place 
equally as high as a constructive jurist of rare ability. 

The great popularity of Mr. Daniel’s work comes 
from the clear and pleasing style in which it is written, 
and from the fact that it discusses more exhaustively 
than any other, every topic connected with every 
variety of negotiable instruments. 
who does not possess a clear and captivating style has 
missed his profession. Legal phraseology is not so 
famous for its attractiveness as not to need any em- 
bellishment from the hand that can sling good En- 
glish as well asa mind which can grasp accurately 
the mots intricate problems of the law. 

The new edition of this work was prepared by the 
author assisted by the Hon. Charles A. Douglass, Pro- 
fessor of the Law of Negotiable Instruments in 
Georgetown University. The new edition embodying 
as it does 3,500 new cases,has necessarily been enlarged 
in size and extended as to the scope of the subject- 
matter covered. New diversites in the forms of nego- 
tiable instruments, and new phases of questions aris- 
ing in practice, that have developed during the last 
decade have been appropriately dealt with in new 
paragraphs or sub-sections. While much new matter 
has been added to this new edition, the publishers have 
been able to keep the work within the compass of two 
volumes by using a smaller type than was used in the 
previous edition and by increasing the size of the type 
page. This edition has been further improved by the 
use of black letter type for the section headings in the 
place of italics, as formerly. The work now makes 
two extra large octavo volumes of over 2100 pages. It 
presents the law of Negotiable Instruments as it is 
to-day. Published by Baker, Voorhis & Co., New 
York. 


HUMOR OF THE LAW. 





A man, when tried for stealing a pair of boots, said 
that he had merely taken the boots iw joke. It was 


found that he was captured with them forty yards 
from the place he had taken them from. 
said that he had carried thejoke too far. 


The judge 


A text-book writer 





A joint committee of the Louisiana Legislature 
visited the state penal farms for the purpose of report- 
ing on the work done by the Board of Control. The 
members of the committee spent some time talking 
with the negro convicts, and presently one of the 
negroes recognized a member of the committee, who 
is a rising young lawyer, not a thousand miles from 
New Iberia. 

“You know Mr. B—?’, inquired one of them. 

“Yaas, sah, I knows Mr. B— well. He’s de one dun 
sent me heah,” replied the darky, witha grin spread 
all over his face. 

The man had not heard of Mr. B— officiating as a 
prosecuting attorney, and wanted to know how he 
came to send the convict there. 

“He wuz mah lawyer, sah.” 

At a recent trial before Justice Bingham of the 
district supreme court, says a writer in the New York 
World, aman asked to be excused from jury duty on 
account of deafness, Justice Bingham asked him 
several questions. He answered readily enough. 

“You seem to hear alright,” commented the justice. 

“That is because I have my right ear toward you. 
I am deaf in my left ear.” 

“Ah,”’ said the justice, “I suppose you are afraid 
you would hear but one side of the case.” 





. 

This puts us in mind of another story. <A person 
ealled to serve as a juror, more unwilling to serve 
than deaf, protested his inability to hear the pre- 
liminary questions as to qualification. The court 
assisted’ counsel in attempting to make him hear, but 
to no avail. Finally, becoming convinced of his deaf- 
ness, the court, in ordinary tones, discharged him 
This time the juror heard and lost no time in getting 
out of the court room. 





The venerable Bishop Williams of Connecticut, for 
many years presiding bishop of the Episcopal ehurch 
in America, and who lived all his life a bachelor, was 
talking one day with a young man from the west about 
a possible tax a western state was trying to impose on 
bachelors, the tax to be increased a certain per cent. 
for every ten vears of bachelorhood. 

“Why, Bishop,” said the young man, ‘tat your age 
you would have to pay about $100 a year.” 

“Well,” said the bishop, quietly, and in his old-time 
vernacular, “its wuth it.” 

A young lawyer who lives in Montreal tells a story 
that reflects somewhat upon one of the older members 
of the bar of that city. The older attorney was plead- 
ing acase before acertain judge, and had talked in- 
cessantly for two hours. He had gone over and over 
the ground, and up into the air and down below the 
surface of the question, until it seemed as if nothing 
was left for him to say. He had talked and talked 
until most of the listeners were either asleep or wished 
they were, and those who were still awake were about 
making up their minds to raise in their might and 
throw chairs and things at him, when suddenly and 
unexpectedly the long-winded man stopped short and 
coughed. 

“T should like a glass of water,” said he to the court 
attendant, and the man disappeared to get it for him. 

For a moment there was a long-drawn sigh from 
the listeners, and then the judge leaned forward to the 
young lawyer, who tells the story and whispered: 

“Why don’t you tell your friend, Alfred, that it is 
against the law to run a windmill with water?” 
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The advantage, as actual experience goes, is gener- 
aily on the side of the cross-examiner. One of the 
neatest effects ever witnessed was produced by a sin- 
gle question put by one of the young leaders at the 
bar in the course of an inquiry on habeas corpus as to 
the sanity of an interested party. A medical expert 
had testified to his mental unsoundness and had de- 
tailed with great clearness the tests he applied to his 
case, and the results which established to his satisfac- 
tion an advanced stage of paresis. He finished 
his direct examination one afternoon and next 
purpose of 


day was cross-examined for the 
eliciting that many of the conditions he de- 
scribed could be found in every sane person. 


After being questioned as to the first indication of 
mental feebleness he had specified, he was then asked 
what was the second feature of the cases he had men- 
tioned as indicating paresis. The witness was unable 
to recall which he had mentioned second. ‘What, 
doctor, you can’t recall the second indication of pro- 
gressive mental decay which you spoke of only 
yesterday?”’ ‘‘No, I cannot, I confess.” ‘Well, that’s 
funny. Your second indication was ‘Loss of memory 
of recent events.’”? The doctor admitted cheerfully 
that he had the symptoms himself in a marked 
degree. 


A lawyer tells how he once played a client false. 
““My son came into my office on his way home from 
school,” said a well-known attorney, ‘and laid a 
nickel down on the desk before me. ‘What is this 
for, son?’ T asked. ‘Retainer,’ he answered soberly. 
‘Very well,’ said I, entering into the joke. ‘What 
have I been retained upon?’ My boy dug down into 
his pocket and produced a note from his teacher and 
placed it before me without comment. It was to the 
effect that he had been ‘cutting up’ and advised a 
whipping. ‘Now, what would you advise?’ asked he 
in a businesslike voice after I had read the note 
and saw the trap that young rascal led me into. 
‘I think that our first move should be to apply 
for a change of venue,’ said I. ‘Very well,’ he an- 
swered. ‘You’re handling the case.’ ‘Then we will 
turn the note over to your mother,’ said I. I saw the 
young imp’s face fall at this, but he braced up and 
said, ‘See here, pop, you’re bound to see me through 
on this, cause you’ve accepted my retainer, you 
know!” ‘I’ll argue your case before the court,’ I an- 
swered, ‘but you’ll have to accept the decision. I 
would not dare to attempt to influence the court.’ 
Well, I pleaded the boy’s case, promptly had_ it 
thrown out of court, and the boy got what he de- 
served, a good whipping. It was the first time I ever 
played false to a client.”,—Detroit Free Press. 
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1. ABATEMENT AND REVIVAL—Libel.—Aside from stat- 
utory provisions, an action for libel against two partners 
does not abate by the death of one of them. —Brown v. 
Kellogg, Mass., 65 N. E. Rep. 378. 

2. ACCIDENT INSURANCE— Pleading.— After plaintiff’s 
evidence was in, defendant could not file a plea setting 
up plaintiff’s failure to exercise due care required by ac- 
cident policy sued on. — Poole vy. Massachusetts Mut. 
Acc. Assn., Vt ,53 Atl. Rep. 331. 

3. ADVANCEMENTS—Use of Land.—The reasonable use 
of land occupied by an heir without payment of rent dur- 
ing decedent’s life held properly charged against her as 
an advancement.—Hamilton vy. Moore, Ky , 708. W. Rep. 
402. 

4. APPEAL AND ERROR—Argument of Counsel.—Preju- 
dicial argument of counsel may be reviewed on appeal, 
though no request was made by the opposing counsel 
for an instruction that the jury should not consider it.-- 
Western Union Tel. Co. v. Perry, Tex., 708. W. Rep. 439. 


5. APPEAL AND ERROR—Bill of Exceptions.—Where the 
evidence is not in the record, grounds for a new trial de- 
pending on the evidence cannot be reviewed.—American 
Tin Plate Co. v. Williams, Ind., 65 N. E. Rep. 304. 

6. APPEAL AND ERROR — Jurisdictional Amount. — An 
appeal will be dismissed where, by eliminating a dupli- 
cated item of damages, the demandjis reduced below the 
limit of the jurisdiction of the court.—Johnson v. Hos- 
mer, La., 32 So. Rep. 961. 

7. APPEAL AND ERROR—Justice of the Peace. — An or- 
der of th2 county court dismissing an «appeal from a jus- 
tice is not final, and is appealable.— Valley Turnpike Co. 
v. Moore. Va., 42 8. E. Rep. 675. 

8. APPEALAND ERROR— Objectionable Remarks -The 
supreme court cannot consider objectionable remarks 
by counsel where they are not brought on the record by 
affidavit and exception. — Guckavan y. Lehigh Traction 
Co., Pa., 53 Atl. Rep. 351. 

9. APPEAL AND ERROR — Record. — Where the record 
purports to contain all the evidence, the court on appeal 
will not presume that resort was had to evidence not 
disclosed by the record. — Metz v. Bell, Cal., 70 Pac. Rep. 
618. 

10. ARREST— Without Warrant. — The right of arrest 
without warrant is limited tocases where the person 
arrested has committed or is about to commit a felony 
or a forcible breach of the peace, and does not extend to 
civil cases. — Park vy. Taylor. U. 8. 0. C. of App., Fifth 
Circuit, 118 Fed. Rep. 34. 

1l. ASSIGNMENT FOR BENEFIT OF CREDITORS. — Re- 
lease as a Condition of Preference. — An assignment 
for the benefit of creditors, requiring a release by cred- 
itors, as a condition of preference, held valid in the 
Indian Territory. — Robinson y. Belt, U. 8. C. C., 23 Sup. 
Ct. Rep. 16. 

12. ASSISTANCE, WRIT OF— Power of Attorney. —In a 
suit to set aside a power of attorney and a deed executed 
pursuant thereto, the court cannot award to plaintiff 
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a writ of assistance.—Clay v. Hammond, II1., 65 N. E. Rep. 
352. 

13. ASSOCIATIONS Communistic Society.—Adoption by 
members of a communistic society of a plan by which all 
property was to be joint and indivisible stock held not 
the creation of a trust, so that, on the death of a member, 
it conferred any rights on his descendants.— Schwartz v. 
Duss, U. S. 8. C., 28 Sup. Ct. Rep. 4. 

14. ASSUMPSIT, ACTION OF — Acceptance of Offer. — 
Where one party gives an option to buy corporate stock, 
and by his conduet prevents the other from accepting 
the offer, he is liable in assumpsit.— Guilford v. Mason, 53 
Atl. Rep. 284. 

15. ATTORNEY AND CLIENT—Services.— Where two at- 
torneys are severally employed in a cause, each held en- 
titled to recover for the reasonable value of his own 
services — MacDonald v. Tittmann, Mo.,70 S. W. Rep. 
5e2. 

16. BANKRUPTCY — Findings of Referee. — Ordinarily 
finding of referee in bankruptcy as to a claim submitted 
to him will be accepted as final.—Jn re Grant, U. 8. D. C., 
8. D. N. Y., 118 Fed. Rep. 73. 

17. BANKRUPTCY — Judicial Sale. — A judicial sale will 
not be set aside except for gross inadequacy of price or 
circumstances impeaching its fairness. A subsequent of- 
fer of a better price than that realized cannot alone au- 
thorize a resale. — Jn re Ethier, U. S. D. C., E. D. Wis., 118 
Fed. Rep. 107. 

18. BANKRUPTCY — Petitioning Creditor. — A creditor 
may be a petitioner in bankruptcy, notwithstanding the 
receipt of a preference which he has not surrendered. — 
In ve Herzikopf, U. 8. D. C., 8. D. Cal., 118 Fed. Rep. 101. 


19. BURGLARY — Breaking and Entering. — That one 
charged with breaking and entering with intent to steal, 
stole nothing, does not affect his guilt. —Walker v. State, 
Fla., 32 So. Rep. 954. 


20. BURGLARY — Chicken House. — A frame chicken 
house having doors and a board roof is an “other build- 
ing” as used in Gen. St. 1901, § 2059, subd. 2, relating to 
burglary.—State v. Poole, Kan., 70 Pac. Rep. 637. 


21. CARRIERS—Carrying Passenger Beyond Destination. 
—In an action for damages in carrying a passenger be- 
yond her destination, no recovery can be had for mental 
suffering unaccompanied by physical injury. — Kansas 
City, Ft. 8S. & M. R. Co. v. Dalton, Kan., 70 Pac. Rep. 645. 

22. CARRIERS — Damaged Goods.—One who sues an ex- 
press company for the full value of damaged goods re- 
ceived from it C. O. D. must first have offered to return 
the goods to it. — Hardy v. American Exp. Co., Mass., 65 
N. KE. Rep. 375. 

23. CARRIERS — Negligence. — A common carrier may, 
for consideration, contract that on damage to a shipper 
by negligence such shipper shall give notice of the dam. 
age within a reasonable time. — Atchison, T. & S. F. Ry. 
Co. v. Morris, Kan., 70 Pac. Rep. 631. 

24. CARRIERS — Scope of Authority. — An assault bya 
conductor on a person who had ceased to be a passenger 
held not committed within the scope of the conductor’s 
employment, so as to make the company liable therefor. 
—Palmer vy. Winston-Salem Ry. & Electric Co., N. Car., 42 
8. KE. Rep. 604. 

25. CARRIERS — Trespasser on Track. — Railway com- 
pany held liable to trespasser on its track, where no 
effort was made to avoid the injury. — Chicago Terminal 
Transfer Co. v. Kotoski, Ill., 65 N. EK. Rep. 350. 

26. CEMETERIES—Public Corporation.—An association 
organized for maintaining a cemetery is a public corpo- 
ration.—Davis v. Coventry, Kan., 70 Pac. Rep. 583. 

27. CERTIORARI—Stipulation of Counsel.—A stipulation 
of counsel setting forth the proceedings at the trial of an 
action will not be considered on certiorari to review the 
judgment rendered therein. — Knoell v. Jordan, N. J., 53 
Atl. Rep. 207. ‘ 

28. CONSTITUTIONAL Law — Contract Relations. — Act 
March 24, 1899, relating tothe rights of a withdrawing 
shareholder of a building association, if retroactive, is, 


to the extent that it impairs the obligation of the contract 





implied {n a pre-existing membership in any association, 
unconstitutional.—Intiso v. Metropolitan Savings & Loan 
Assn., N. J., 53 Atl. Rep. 206. 

29. CONSTITUTIONAL LAw — Court Accommodations.— 
Act March 5, 1902, leaving toa justice of the supreme 
court the determination of the necessity of additional ac- 
commodations for the court, and the determination of 
the amount to be expended, is unconstitutional, as con- 
ferring on a judicial officer executive duties, in violation 
of Const. art. 3.—Moreau v. Board of Chosen Freeholders 
of Monmouth County, N. J., 54 Atl. Rep. 208. 

30. CONSTITUTIONAL Law — Due Process.—The right to 
due process of law, guaranteed by the fourteenth amend- 
ment to the federal constitution, held not infringed by 
decision of a state court sustaining the validity of the 
Illinois indeterminate sentence act of 1899. — Dreyer v. 
People of State of Illinois, U. 8. S. C., 23 Sup. Ct. Rep. 25. 

31. CONSTITUTIONAL LAW — Excise Commissioners. — 
Laws 1901, ch. 107, p. 239, providing for appointment of 
excise commissioners by the court, held in violation of 
Const. art. 3, as conferring an executive authority ona 
judicial officer. — Schwarz v. Town of Dover, N. J., 53 Atl. 
Rep. 214. 

32. CONSTITUTIONAL LAW — Delegation of Legislative 
Power. — Pub. Laws, ch. 1018, providing for appointment 
of commissioners to divide a city into wards, held not to 
delegate legislative powers.—Kennedy v. Mayor of Paw- 
tucket, R. I., 53 Atl. Rep. 317. 

33. CONSTITUTIONAL LAW — Penalty for Nonpayment of 
Losses.—Rev. St. 1895, art. 3071, imposing a penalty on in- 
surance companies for nonpayment of losses, held not 
unconstitutional, as discriminating against insurance 
companies and as taking their property without due pro- 
cess of law. — New York Life Ins. Co. v. English, Tex., 70 
S. W. Rep. 440. 

34. CONSTITUTIONAL LAW—Tax Sale.—A bill to set aside 
a tax sale, which relies on the failure ef the sheriff's re- 
turn of sale to set forth a compliance with the statutory 
procedure, cannot be maintained. — Turpin v. Lemon, U. 


- §. 8. C., 23 Sup. Ct. Rep. 20. 


35. CONTRACTS — Fraud.—One who refuses to be bound 
by an agreement induced by fraud will not be required 
to restore anything not received as a consideration for 
such engagement. — Hargadine-McKittrick Dry Goods 
Co. v. Swofford Bros. Dry Goods Co., Kan., 70 Pac. Rep. 
582. 

36. CONTRACTS — Public Policy.—A contract to use per- 
sonal influence to obtain the consent of property holders 
necessary to enable a city council to pass an ordinance 
authorizing the construction of an elevated railway is 
not opposed to public policy. — Union El. Ry. Co. v. 
Nixon, IIll., 65 N. E. Rep. 314. 

87. CONTRACTS—Subrogation.—Where one, by contract 
with debtor, assumes the debt, the creditor may not sue 
the former at law, but may be subrogated in equity to 
rights of debtor.—Greene v. McDonald, Vt., 53 Atl. Rep. 
332. 

38. CORPORATIONS—Insolvency.—Mere insolvency of a 
corporation, which renders it impossible for it to con- 
tinue its business, does not, ipso facto, work a dissolution 
thereof.—Ready v. Smith, Mo., 70S. W. Rep. 484. 

34. CORPORATIONS—Right to Sue.—Foreign corporation 
on complying with law as to reports to secretary of state 
held entitled to maintain foreclosure.—De Camp v. War- 
ren Mortg. Co. Kan., 70 Pac. Rep. 581. 

40. CREDITORS’ SuIT—Contingent Remainder.—A con- 
tingent remainder cannot be sold for the benefit of the 
creditors of a possible remainderman. — Howbert Vv. 
Cawthorn, Va., 42S. E. Rep. 683. 

41. CRIMINAL Law — Accomplices.—A person does not 
become an accomplice by not disclosing the fact that a 
homicide has been committed until some time after- 
wards. — Bird v. United States, U. S. 8. C., 23 Sup. Ct. 
Rep. 42. 

42. CRIMINAL Law — Delirium Tremens.—One who, by 
reason of delirium tremens, is so far insane at the time of 
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the commission of an alleged larceny as not to know the 
nature of his acts, is not responsible.—State v. Kavan- 
augh, Dela., 53 Atl. Rep. 335. 

43. CRIMINAL Law—Separation of Jury.—It is not pre- 
judicial error for the court to ask accused in the hearing 
of the jury if he objects to a separation for meals.—State 
v. Regard, Kan., 70 Pac. Rep. 634. 

44. CRIMINAL Law — Sufficiency of Affidavit. — Under 
Const. § 169, an affidavit in a prosecution before a mag- 
istrate, omitting to conclude with the words “against the 
peace and dignity of the state,” held bad. — Miller v. 
State, Miss., 32 So. Rep. 951. ' 

45. CRIMINAL TRIAL — Former Jeopardy. — A plea of 
former jeopardy cannot be based on discharge of jury for 
inability to agree after considering the cause from 4 
o’clock in the afternoon to half-past 9 the next morning. 
—Dreyer v. People of State of Illinois, U. 8. 8. C., 28 Sup. 
Ct. Rep. 28. ; 

46. CROPs — Deed Construed.—A deed to land without 
any reservations held to convey wheat growing thereon 
at the time of conveyance.—Gam v. Cordrey, Dela., 53 Atl. 
Rep. 334. 

47, DAMAGES—Breach of Contract.—Check given by de- 
fendant to plaintiff held liquidated damages for breach of 
a contract, and to preclude the recovery of a larger sam 
by plaintiff.—Dobbs v. Turner, Tex., 70S. W. Rep. 458. 

48. DEATH—Effect of Pre-existing Disease.—A plaintiff 
injured by defendant’s negligence held entitled to recover 
for her entire injuries though her injury was aggravated 
by disease previously existing.—Campbell v. Los Angeles 
Traction Co., Cal., 70 Pac. Rep. 624. 


49. DEATH—Evidence as to Damage.—In an action for 
wrongful death, it is proper to admit evidence of the 
ability of the deceased to earn money, his disposition to 
support, his health, and the number and age and sex of 
his dependent children.—Coffeyville Mining & Gas Co. v. 
Carter, Kan., 70 Pac. Rep. 635. 


50. DEATH—Proximate Cause.—W here decedent’s death 
was the proximate result of defendant’s negligence, it 
was immaterial that the negligence of a third person may 
have contributed to the account.—Neal v. Wilmington & 
N. Car. Electric Ry. Co., Dela., 53 Atl. Rep. 338. 


51. DIVORCE — Authority of Court. — Under Code Civ. 
Proc. § 645, the court after divorce retains the right at any 
time to make such reasonable order providing for the 
guardianship and support of the minor children and to 
change the orders from time to time.—Miles v. Miles, 
Kan., 70 Pac. Rep. 631. 


52. DOWER—Equity of Redemption.—A widow to have 
dower in land of husband which, after his death, the 
heirs redeemed with their individual property from a 
mortgage thereon, in which she had joined with her hus- 
band, must contribute her proportionate share.—Hoy v. 
Varner, Va., 42 8. E. Rep. 690. 

53. EJECTMENT — Failure to Establish Title.—Where 
plaintiff failed to establish her title in ejectment, it was 
not necessary for defendants to prove title.—Sinclair v. 
Huntley, N. Car., 42S. E. Rep. 605. 

54. ELECTRICITY—Trolley Line.—Where guy wire sup- 
porting electric trolley line broke, held, that it was de- 
fendant’s duty to use such care to prevent injury as a 
reasonably prudent man would exercise under the exist- 
ing conditions. — Neal v. Wilmington & N. Car. Electric 
Ry. Co., Dela., 53 Atl. Rep. 335. 

55. EMINENT DOMAIN — Condemnation of Land.—Ac- 
quiescence in condemnation of property for public use 
will estop attack by certiorari if there is a legal founda- 
tion for the taking.—Slocum v. Neptune Tp., N. J., 53 Atl. 
Rep. 301. 

56. EMINENT DOMAIN—Damage to Property.—In an ac- 
tion for damages to buildings removed from land con- 
demned, plaintiff, not having pleaded damages for the 
cost of raising the buildings, could not recover therefor.— 
Lamb v. Elizabeth City, N. Car., 42 8. E. Rep. 603. 

57. ESTOPPEL—Party Wall.—Owner of wall held not 
estopped by acquiescence from compelling removal of 





structure put thereon by another.—Bright v. Allen, Pa., 
53 Atl. Rep. 251. 

58. EVIDENCE—Civil Action to Homicide.—In a civil ac- 
tion to recover damages for a homicide which defendant 
alleges was committed in self-defense, evidence of his 
good character is not admissible in support of such de- 
fense.—Morgan v. Barnhill, U. 8. C. C. of App., Fifth Cir- 
cuit, 118 Fed. Rep. 24. 


59. EVIDENCE—Libel.—In an action for libel, after de- 
fendant has attucked the reputation of plaintiff, he is en- 
titled to give evidence in relation thereto.—Clark v. North 
American Co., Pa., 53 Atl. Rep. 237. 

60, EVIDENCE—Partnership. — Letter-head of alleged 
firm held admissible on a question of the existence of the 
partnership.—Gordon v. Funkhouser, Va., 428. E. Rep. 
677. 

61. EVIDENCE—Physician’s Opinion.—Opinion of phy- 
sician at time of ‘accident as to probable recovery of 
plaintiff held inadmissible in action for damages.—Mc- 
Govern v. Smith, Vt., 53 Atl. Rep. 326. 


62. EXECUTORS AND ADMINISTRATORS—Distribution of 
Estate.—After a final acceunt of executors showing an 
amount ready for distribution, they have no interest suf- 
ficient to appeal from an order directing distribution.— 
Succession of Marks, La., 32 So. Rep. 958. 


63. FALSE IMPRISONMENT—Causing Arrest Without a 
Warrant.—Evidence that plaintiff was about to leave the 
state with a check, in violation of a contract, when de- 
fendant caused his arrest for the purpose of securing the 
check, constitutes no defense to an action for assault and 
false imprisonment for causing the arrest without a war- 
rant.—Park v. Taylor, U.S.C. C. of App., Fifth Circuit, 
118 Fed. Rep. 34. 

64. FEDERAL CourTs—Error to State Court.—A decision 
of a state court adverse to the claim of title to land 
set up by a state over the beds of meandered lakes pre- 
sents no federal question sustaining a writ of error from 
the Supreme Court of the United States.—State of Iowa 
v. Rood, U. 8. 8. C., 23 Sup. Ct. Rep. 49. 

65. FIXTURES—Laundry Plant.—Certain office fixtures, 
etc., found in a laundry plant, and not attached to the 
building in any way, held to be real estate.—Atlantic Safe 
Deposit & Trust Co. v. Atlantic City Laundry Co., N. J., 
58 Atl. Rep. 212. 

66. FRauD—Knowledge.—Recovery may be had on the 
ground of fraudulent representations, though the person 
inaking positive representations did not know they were 
untrue, but supposed or believed they were true.—John- 
son v. Cate, Vt., 53 Atl. Rep. 329. 

67. FRAUDULENT CONVEYANCES—Knowledge of Grantee. 
In replevin of goods levied on as the property of a third 
person, the burden of proving that they were sold by the 
debtor to the plaintiff in replevin with a fraudulent intent 
is on the defendant.—Hartman v. Hosmer, Kan., 70 Pac. 
Rep. 598. 

68. GAMING—Playing Cards.—Under Act Feb. 6, 1899, one 
who engages in a game of cards in which money or other 
thing of value is won or lost is guilty of a misdemeanor.— 
In re Rowland’s Will, Idaho, 70 Pac. Rep. 610. 


69. GIFTS—Possession of Land.—Under Code, § 2413, a 
gift by a father to a child of realty, followed by posses 
sion and improvements by the donee, carries no right of 
conveyance of the land.—Nicholas v. Nicholas, Va., 42 8S. 
E. Rep. 669. 

70. HEALTH—Negligence.—In suit by owner of house 
against owner of adjoining house for damages from tear- 
ing down of adjoining house under of board of health, un- 
der St. 1897, ch. 219, held, that plaintiff could not recover. 
—McKenna v. Eaton, Mass., 65 N. E. Rep. 382. : 

71. HIiGHWAYs—Obstruction.—Cost of removal of ob- 
struction on highway held measure of damages of per- 
son suffering special injury by the obstruction.—Mellick 
v. Pennsylvania R. R. Co., Pa., 58 Atl. Rep. 340. 

72, HUSBAND AND WIFE—Alienation of Affection.—In 
action by wife for alienation of husband’s affections, re- 
fusal to charge that, if his affections had been previously 
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alienated before the acts complained of, she could not 
recover, held error.—Servis v. Servis, N. Y.,65 N. E. Rep. 
270. 

73. HUSBAND AND WIFE—Declarations of W ife.—In an ac- 
tion by a husband for alienating the affections of his wife, 
it is error to reject evidence of the wife’s declarations to 
third persons previous to alienation as tothe state of her 
feelings towards both parties.— Roesner v. Darrah, Kan., 
70 Pac. Rep. 597. 

74. HUSBAND AND WIFE—Necessaries. — Where a hus- 
band and father, who has left his family, gives the wife 
a sum for their support, she cannot bind him for neces- 
saries for the children.—Cory vy Cook, R. I., 53 Atl. Rep. 
815. 

75. IMPROVEMENTS — Dower. — Where a widow, sup- 
posing that she was entitled to dower, paid for improve- 
ments, she could not recover therefor in equity; there 
being no fraud. — Olney v. Weaver, R. I., 58 Atl. Rep. 287. 

76. INFANTS—N ecessaries.— Services of an attorney in 
prosecuting an action for an indecent assault on a minor 
held to be “necessaries ” — Crafts v. Carr, R. I., 53 Atl. 
Rep. 275. 

77. INJUNCTION — Inducing Men to Quit Work.— Em- 
ployers held entitled to an injunction to restrain third 
persons from interfering with workmen seeking em- 
ployment, with intent to persuade or coerce them from 
seeking the employment. — Jersey City Printing Co. v. 
Cassidy, N. J., 53 Atl. Rep. 230 

78. INSURANCE—Warranties. — Statements of a party 
idemnified at the time of the execution of the agreement 
are not binding as warranties, unless they appear on the 
face of the agreement sued on. — Dime Sav. Inst. v. 
American Surety Co,, N. J. 58 Atl. Rep. 217. 

79. INTERNAL REVENUE—Liquor License.—Bonds given 
to the state of Illinois and the city of Chicago on issue of 
a liquor license held exempt from the stamp tax required 
by the war revenue act of 1595, 30 Stat. 448, ch. 448.— 
Ambrosini vy. United States, U. 8. 8. C., 23 Sup. Ct. Rep. 1. 

80. INTERNAL REVENUE — War Revenue Act. — United 
States war revenue act of 1898 held not applicable to 
state courts, so as to exclude from evidence therein an 


insufficiently stamped assignment of a mortgage. — Dil- 
lingham y. Parks, Ind., 65 N. E. Rep. 300. 
81. JUDGMENT — Commissioner’s Deed. — A commis- 


sioner’s deed and judgment roll in an action to set aside 
a conveyance to defendant’s son as a fraud on creditors 
held admissible in ejectment by the successful plaintiff 
to recover possession.—Finch vy. Finch, N. Car., 428. E. 
Rep. 615. 

82. JUDGMENT—Res Judicata — Judgment in a joint ac- 
tion by husband and wife for personal injuries to the 
wife held res judicata on every issue determined therein, 
in an action by the husband for damages accruing to him 
from the same injuries.—Brown vy. Missouri Pac. Ry. Co., 
Mo.,70S W. Rep. 527. 

83. JUDGMENT—Res Judicata.—W here,in a former action 
for forcible detainer between the same parties, it was de- 
termined that defendant’s term expired on a certain 
date, it is res judicata. — Champ Spring Co. y. B. Roth 
Tool Co., Mo., 70 S. W. Rep. 506. 

84. JUSTICES OF THE PEACE—Judgment After Juris- 
diction Lost.—Where a justice enters judgment after he 
had lost jurisdiction by an irregular adjournment, de- 
fendant’s remedy is by certiorari— Vandervoot v. Flem- 
ing, N. J., 53 Atl. Rep. 225. 

85. LANDLORD AND TENANT — Notice to Quit. — Lessee 


entering under lease void by the statute of frauds, and . 


holding to the end of the term, was not entitled to notice 
to quit.—Butts v. Fox, Mo., 70S. W. Rep. 515. 

86. LARCENY — Consent by Owner. -- A taking by the 
voluntary consent of the owner or his authorized serv- 
ant or agent, even though with a felonious intent, does 
not constitute larceny.—Lowe y. State, Fla., 32 So. Rep. 
956. 

‘ 

87. LIBEL AND SLANDER — Description of Plaintiff. — 
Where a libel is so worded that it may be taken and re- 
ferre” to plaintiff, it is actionable by him, though he is 








called by a different name therein. — Clark v. North 
American Co., Pa., 53 Atl. Rep. 237. 

88. LICENSES— Sugar Kefiner. — The question as to 
whether a refiner of sugar is a manufacturer, and there- 
fore exempt from license tax, under Const. 1598, is one 
of law for the court.— State v. American Sugar Retining 
Co., La., 32 So. Rep. 965. 

89. LIMITATION OF ACTIONS — Implied Trusts.—Limit 
ations begin to run against an implied trust from the 
time the wrong was committed. — Beecher v. Foster, W. 
Va.,42S E. Rep. 647. 

90. LIMITATION OF ACTIONS—Promise to Toll Statute — 
An unequivocal acknowledgement of a debt, sufficient to 
take it it out of the statute, must be consistent with a 
promise to pay.—Henry v. Zurflieh, Pa., 53 Atl. Rep. 243. 


91. MALICIOUS PROSECUTION— Probable Cause.—Judg- 
ment of commitment by an examining court is not con- 
clusive evidence of probable cause so as to bara suit for 
malicious prosecution.— Dean vy. Noel, Ky., 70S. W. Rep. 
406. 

92. MASTER AND SERVANT— Assumption of Risk.—A ser- 
vant, engaged in stopping coal cars over a chute, held 
precluded from complaining of a risk incident to his em- 
ployment.—McGrath v. Delaware, L. & W. R. Co., N. J.,58 
Atl. Rep. 207. 

93. MASTER AND SERVANT — Assumption of Risk.—The 
defense of assumption of risk by the servant must be 
pleaded. — Dorsett v. Clement- Ross Mfg. Co., N. Car., 42 
S. E. Rep. 612. 

94. MASTER AND SERVANTS—Fellow-Servants. —The act 
of a fellow-servant held not to relieve defendant from 
liability for injuries caused by the insufficiency of the 
appliances.—American Tin Plate Co. v. Williams, Ind., 65 
N. E. Rep. 304. 

95. MASTER AND SERVANT — Right to Strike.—The right 
of workmen to combine and to cease their employment 
in a body is as absolute as the right of an employer to 
discharge any number of men in his employ. — Jersey 
City Printing Co. v. Cassidy, N. J., 53 Atl. Rep. 230. 

96. MECHANIC’S LIENS — Waiver.—A mechanic’s lien is 
waived or discharged where the owner thereof takes 
security, either on property or that of individuals not 
parties to the transaction.—Kendall v. Fader, IIl., 65 N. E. 
Rep. 318. 

97. MECHANICS’ LIENS — Waiver. — The claimant ofa 
mechanic’s hen does not necessarily waive his lien when 
he takes the note of the owner of the premises, who in- 
curred the debt.—Kendall v. Fader, L1.,65 N. E. Rep. 318. 


98. MINES AND MINERALS—Oil Lease.—The law will not 
permit the lessee under an oil lease to hold the lease 
without operating under it. — Parish Fork Oil Co. v. 
Bridgewater Gas Co., W. Va., 42 S. E. Rep. 655. 

99. MINES AND MINERALS—Public Lands.—The location 
of mines by locators on land already sold under Laws 
1887, ch. 99, providing for the sale of state land set apart 
to educational and charitable institutions, is unauthor- 
ized.—Heil v. Martin, Tex., 70 S. W. Rep. 430. 

100. MORTGAGES — Foreclosure Decree.—Objections to 
the validity of a decree of the foreclosure of a railroad 
mortgage cannot be raised by objections to the sale of 
the property. — Central Trust Co. vy. Peoria, D. & E. Ry. 
Co., U. 8S. C. OC. of App., Seventh Circuit, 118 Fed. 
Rep. 30. 

101. MORTGAGesS—Money Had and Received.— An action 
for money had and received may be maintained by a lien 
holder against a prior mortgage, where the latter has 
foreclosed and has a surplus over the mortgage debt.— 
Knowles v. Sullivan, Mass., 65 N. E. Rep. 389. 

102. MORTGAGES—Service by Publication.—The grantee 
of a purchaser at foreclosure cannot, for insufficiency of 
affidavit for service by publication, be dispossessed at the 
instance of one claiming under mortgagor by deed sub- 
sequent to the mortgage, which remains unpaid.—Romig 
v. Gillett, U. S. S. C., 23 Sup. Ct. Rep. 40. 

103. MUNICIPAL CORPORATIONS — Contracts.—In a suit 
for damages ona bond indemnifyimg the city for defec 
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tive work, a plea alleging that the city has paid;for the 
work is not good without an allegation that the city so 
paid with knowledge of the breaches alleged.—City of 
Newark v. New Jersey Asphalt Co., N. J., 53 Atl. Rep. 294. 


104. MUNICIPAL CoRPORATIONS—Election.—Omission to 
vote by a minority of a city council did not affect the 
validity of election of a clerk. — Attorney General v. 
Remick, N. H.,{5% Atl. Rep. 308. 

105. MUNICIPAL CORPORATIONS—Judicial Notice.—The 
city of St. Louis being a political subdivision of the state 
of Missouri, its corporate existence will be judicially 
noticed.—State v. Nolle, Mo., 708. W. Rep. 504. 


106. MUNICIPAL CORPORATIONS—Ordinances.—An ordi- 
nance granting a privilege to a corporation held not void 
because the corporation was not fully organized when it 
was presented to the council.—Chicago Tel. Co. v. North- 
western Tel. Co., Ill., 65 N. EK. Rep. 329. 


107. MUNICIPAL CORPORATIONS—Sidewalks.—Where a 
city ordinance prohibiting the erection of signs, etc., 
across the sidewalks, is limited to the business center, 
and the most crowded thoroughfares of the city, these 
conditions may furnish reasonable ground for such dis- 
crimination.—Ivins v. Inhabitants of City of Trenton, 
N. J., 53 Atl. Rep. 202. 

108. MUNICIPAL CORPORATIONS—Street{Improvements. 
—In order to sustain an assessment for benetits from a 
street improvement, it must appear that the assessment 
is not] in excess of the benefits.—Rosell v. Neptune City, 
N. J., 53 Atl. Rep. 199. 


109. MUNICIPAL CORPORATIONS — Tax Proceeds Used 
For Different Purpose. — Citizens who have voted to tax 
themselves for a public improvement have a standing in 
court to complain that the property acquired is not being 
used for the ;purpose contemplated.—Sugar v. City of 
Monroe, La., 42 So. Rep. 961. 

110. NEGLIGENCE— Fires. — Occupier of premises, who 
set a fire thereon, held not liable for injuries to a child 
burned by the fire.— Paolino v. McKendall, R. I., 53 Atl. 
Rep..268, 

lll. NEGLIGENCE — Injury to Passenger. — The negli- 
gence of the driver of a carriage belonging to a transfer 
company jis not imputable to a passenger exercising no 
control over the driver.—Frank Bird Transfer Co. v. Krug, 
Ind., 65 N. E. Rep. 309. 

112. NEGLIGENCE—Subcontractor.—As the subcontrac- 
tor has, as between himself and the original contractor, 
an independent employment, the original contractor 
was not liable for the negligence of the subcontractor to 
any one other than the owner of the building.—Schutte 
vy. United Electric Co., N. J., 53 Atl. Rep. 204. 


118. NEGLIGENCE—Subcontractor. — Subcontractor re- 
pairing cement floor owes duty to employees of contrac- 
tor, who must use it, touse due care.—St. Louis Expanded 
Metal Pireproofing Co. v. Dawson, Tex., 708. W. Rep. 450. 


114, NUISANCE — Noxious Exhalations. — Where it is 
charged that the noxious exhalations from a building 
within a city were carried over the city, and the air was 
rendered unheaithful, it will be assumed thatthe nui- 
sance existed near the highways and dwellings of the 
city. — State v. Uvalde Asphalt Pav. Co., N. J.,53 Atl. 
Rep. 299. 

115. NUISANCE—Sunday Ball Games.— Noise from San- 
day ball games, appreciably disturbing the rest and 
quiet of persons living in the neighborhood, will be en- 
joined.—Gilbough v. West Side Amusement Co., N. J., 58 
Atl. Rep 289. 

116. PARENT AND CHILD—Commercial Education.—The 
question whether a commercial education furnished an 
infant is necesssary for which the father is liable held 
a question for the jury — Cory v. Cook, R. I., 58 Atl. Rep. 
315. 

117. PARENT AND CHILD—Support of Father.—There is 
no implied contract by a father to pay his son for board 
and attention furnished hin. Nicholas vy. Nicholas, Va., 
42 S. E. Rep. 669. 











118. PARTITION —Parties.— Judgment creditors are not 
necessary parties to a purtition unless creditors of a de- 
ceased tenunt in common.—Childers v. Loudin, W. Va., 42 
S. E. Rep. 637. 

119. PARTNERSHIP—Impeaching Settlement.—The party 
seeking to impeach the settlement of a partnership ac- 
count for fraud or mistake must set out in his pleading 
the particular facts constituting the fraud or mistake re- 
lied on.—Anderson v. Anderson, Utah, 70 Pac. Rep. 608. 


120. PATENTS— Oral Agreement.— An oral agreement 
for the sale of an invention, founded on a sufficient con- 
sideration, made pending an application for a patent, is 
valid in equity —Cook v. Sterling Electric Co., U. 8. C. C., 
D. Ind., 118 Fed. Rep. 45. 


121. PAYMENT—Application.— Where, ona payment, no 
application is made by debtor or creditor, the law will 
apply it to the unsecured, rather than the secured debt. 
— Andrews v. Kentucky Citizens’ Building & Loan 
Assn’s. Assignee, Ky., 708. W. Rep. 409. 

122. PLEADING—Certainty.—Lack of certainty in a dec- 
laration cannot be taken advantage of on general de- 
murrer. — Minnuci v, Philadelphia & R. R. Co., N. J., 58 
Atl. Rep. 229. 

123. PLEDGEs—Rights of Parties.—Where the pledgee 
of collaterals collects the income thereof, he is a trustee 
of the pledgor for the proper application of the funds, 
or the refunding of thesame, if the debt is otherwise 
paid.—McCrea v. Yule, N. J., 53 Atl. Rep. 210. 


124. PosT OEFICE—Exclusions from Mails — The post- 
master general cannot prohibit delivery of letters, ad- 
dressed to a corporation assuming to heal diseases 
through the influence of the mind. — American School 
of Magnetic Healing v McAnnaity,U. 8. 8. C., 23 Sup. 
Ct. Rep. 33. 

125. PRINCIPAL AND AGENT— Res Gestzx. — A principal 
held bound by the agreements and mistakes of his agent, 
apartof the res geste of the transaction, — Nutter v. 
Brown, W. Va., 42.8. E. Rep. 661. 

126. PRINCIPAL AND SURETY— Alteration in Building.— 
Alteration in building without consent of the contrac- 
tor’s surety, or the architects, held to discharge the 
surety from liability for the contractor’s failure to com- 
plete the building. — Burns Estate v. Fidelity & Deposit 
Co., Mo., 70 8. W. Rep. 518. . 


127. PRINCIPAL AND SURETY — Indemnity Bond.—P y- 
ment by a city for work, under the belief that it was 
done as required by the contract, will not release a 
surety against defective work not known by the city at 
the time.—City of Newark v. New Jersey Asphalt Co., N. 
J., 583 Atl. Rep. 294. 

128. PUBLIC LAND—Cancellation.—Refusal of state land 
board to cancel a contract for the sale of land and to ac- 
cept another’s application for the purchase thereof, held 
notreviewable by the courts.—Robertson v. Greer, Oreg., 
70 Pac. Rep. 614. 

129. PUBLIC LAND— Soldier’s Additional Homestead.— 
An application for the entry of a soldier’s additional 
homestead, under Rev. St. § 2306, is not nade under the 
homestead laws; but such homestead is in the nature of 
a bounty to the soldier. — United States v. Lair, U. 8. D. 
C., E. D. Ark., 118 Fed. Rep. 98. 

140. RAILROADS — Duty of Flagman.— Where a railroad 
company assumed the duty of protecting a crossing by a 
flagman, it is bound to do so with reasonable care.—Wol- 
cott v. New York & L. B. RK. Co., N. J., 53 Atl. Rep. 297. 


181. RAILROADS — Fire from Engine. — On proof that a 
fire was communicated by an engine of defendant rail- 
way company, the burden of proof is shifted to defendant 
to rebut presumption of negligence.—Raleigh Hosiery Co. 
v. Raleigh & G. R. Uo., N. Car., 428. E Rep. 602. 

182. RAILROADS — Injury to Licensee. — A licensee, in- 
jured by walking offa platform adjacent toa railroad 
freight house while going into the freight yard, held not 
entitled to recover for injuries; the comnpany having fur- 
nished other safe approaches to the yard. — Hathaway v. 
New York, N. H. & H. R. Co., Mass., 65 N. E. Rep. 387. 
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132, RECEIVERS — Claim for Rent. — A lessor held not 
entitled, on the insolvency of the lessee, to demand from 
the receiver rent accruing under the lease after the re- 
ceiver quits the premises. — Klien v. W. A. Gavenesch 
Co., N. J., 53 Atl. Rep. 196. 

134. RECEIVERS — Property Custodia Legis. — A lease- 
hold estate in custodia legis held not subject to forced sale 
in order to enforce liens thereon.—McAnally v. Glidden, 
Ind., 65 N. E. Rep. 291. 

145, RELEASE — Fraud. — Inadequacy of consideration 
held proper to be considered on the issue whether a 
written instrument was procured by fraud. — Dorsett v. 
Clement-Ross Mfg. Co., N. Car., 42 S. E. Rep. 612. 


136. REMOVAL OF CAUSES — Federal Court. — Where a 
tederal court dismisses without prejudice an action re- 
moved into such court, plaintiff may again sue in the 
state court. — Rodman y. Missouri Pac. Ry. Co., Kan., 70 
Pac. Rep. 642. 

137. SCHOOLS AND SCHOOL DISTRICTS — Change of Pur- 
pose.— Where a building has been constructed with bonds 
issued on a vote to build a schoolhouse, such building 
will not be allowed to be converted into a theatre. — 
Sugar v. City of Monroe, La., 32 So. Rep. 961. 


188, SCHOOLS AND SCHOOL DISTRICTS — Tax.—A state- 
ment that the purposes of a tax to be raised by a school 
district are to meet current expenses and running ex- 
penses is sufliciently definite. — Stanton v. Board of Kdu- 
cation of Neptune City, N. J., 53 Atl. Rep. 236. 


139. SHIPPING — Evidence of Sea Perils. — The fact that 
one vessel passed through a storm without injury to her 
cargo it not evidence of much weight onthe question 
whether another, sailing two duys after her, was sub- 
jected by such storm to unusual sea perils.—The Hyades, 
U. 8. D. C., 8. D. N. Y., 118 Fed. Rep. 85. 

140. SPECIFIC PERFORMANCE — Covenants in Deeds. — 
Specific performance of covenant in deed, in considera- 
tion thereof to maiutain a depot on the ground conveyed, 
enforced. — Murray v. Northwestern R. Co., S. Car., 42 S. 
K. Rep. 617. 

141. STATUTES — Construction Given by Arkansas Su- 
preme Court. — The courts of the Indian Territory are 
bound to respect the decisions of the Supreme Court of 
Arkansas interpreting laws of that state, extended over 
the territory by Act Cong. May 2, 1890.—Robinson v. Belt, 
U. 8. 8. C., 23 Sup. Ct. Rep. 16. 

142. STREET RAILROADS — Contributory Negligence.— 
Attempt to cross a street car track in front of an ap- 
proaching car is not of itself contributory negligence.— 
Campbell v. Los Angeles Traction Co., Cal., 70 Pac. Rep. 
624. 

143. TAXATION — Assessment in Wrong Name. — Where 
land has been conveyed to a trustge to secure the pay- 
ment of a debt, it should be assessed in the name of the 
grantor, and not of the grantee. — Stevenson v. Henkle, 
Va., 42 8. E. Rep. 672. 

144, TAXATION — Collateral Inheritance. — An estate in 
remainder created by a will, though afterwards con- 
veyed to the life tenant by the remainderman, held liable 
to the irheritance tax under the collateral inheritance 
tax act (Acts 1893, p. 348). — Harrison v. Johnston, Tenn., 
70 8. W. Rep. 414. 


145.—TAXATION — Railroad Property. — The escape of 
railroad property from assessment and taxation held not 
to render it exempt for the back taxes in the hands of an 
innocent purchaser, unless the state was estopped by a 
rule of property. — Yazoo & M. V. R. Co. v. Adams, Miss., 
32 So. Rep. 937. 

146. TELEGRAPHS AND TELEPHONES—Failure to Deliver 
Message. — A telegraph company is liable for failure to 
deliver a message outside of office hours, where it had 
contracted to deliver it at once for a consideration. — 
Western Union Tel. Co. v. Perry, Tex., 708, W. Rep. 439. 

147. TELEGRAPHS AND TELEPHONES — Injunction. — 
Placing of wires of one telephone company in street 
at direction of city held not ground for injunction by an- 








other company, except for abuse of power by city. — Chi- 
cago Tel. Co. v. Northwestern Tel. Co., Ill., 65 N. E. Rep. 
229. 

148. TRADE-MARKS AND TRADE-NAMES — Unfair Com- 
petition. — A defendant, adjudged guilty of unfair com- 
petition, is accountable in equity for all profits made on 
the goods sold in the simulated dress, without regard to 
whether the purchasers were thereby deceived. — N. K. 
Fairbank Co. v. Windsor, U.8. C.C., W. D. N. Y., 116 
Fed. Rep. 96. 

149. TRESPASS—Pleading.—Where the general issue is 
pleaded in trespass quare clausum, plaintiff is required 
only to prove possession at the time of the trespass.— 
Carpenter v. Logee, R. I., 53 Atl. Rep. 288. 

150. TRIAL—Harmless Error. — Statement of plaintiff’s 
counsel in argument, which he immediately withdrew on 
objection, held not prejudicial error.—Western Union 
Tel. Co. v. Perry, Tex., 70S. W. Rep. 489. 

151. TRIAL—Knowledge of Juror.—To availa party ofa 
fact known to a juror, he must be sworn and examined 
as any other witness.—De Gray v. New York & N. J. Tel. 
Co., N. J., 53 Atl. Rep. 200. 

152. TRIAL—Lost Puper.—Permitting secondary evidence 
of the contents of a lost paper without preliminary proof 
of its loss held not error, where facts making it com- 
petent were subsequently proven.—Haller v. Gibson, Ind., 
65 N. E. Rep. 293. 

153. TROVER AND CONVERSION—Burden of Proof.—In 
an action for conversion, the burden is on the plaintiff to 
prove that he was the owner of the property alleged to 
have been converted.—Gam vy. Cordrey, Dela., 53 Atl. Rep. 
334. e 

154. TRUSTS—Accounting by Trustee.—A trustee, not 
shown to have wasted the estate or to have derived a 
profit therefrom, should be charged only with simple in- 
terest at the legal rate on funds remaining in his hands 
from time to time uninvested.—Canfield v. Canfield, U. 
8. C. C. of App., Sixth Circuit, 118 Fed. Rep. 1. 

155. TRUSTS—Husband and Wife.—Purchase by hus- 
band of land with wife’s money prior to the married wo- 
man’s act held not to create trust in favor of the wife.— 
Jesser v. Armentrout’s Exr., Va., 42 8. E. Rep. 681. 

156. UsurY — Contract of Another State —A contract 
made in another state with a building and loan associa- 
tion thereof is governed by the usury laws of that state 
when it was made.—American Bldg. Loan & Tontine 
Assn. v. McClellan, Ark., 70 S. W. Rep. 463. 

157 WATERS anD WATER COURSES—Exclusive Priv- 
ileges.—Where a water company, under contract to furnish 
city with water for 20 years, loses its exclusive privilege, 
the borough, on the expiration of the period, may con- 
tract with another company.—Philipsburg Water Co. v. 
Philipsburg Borough, Pa., 53 Atl. Rep. 347. 

158. WILLS—Construction.—Where a suit for the con- 
struction of a will was beneficial to the estate, the ex- 
penses and costs thereof were properly paid from the 
estate.—Tiffany v. Emmet, R. 1., 53 Atl. Rep. 281. 

159. WILLs—Construction.—Where testator devised a 
farm, the devisee to pay acertain sum therefor, held, 
that such payments constituted the purchase price of the 
land and a lien on the land prior to all other liens against 
the devisee.—Marshall v. Hall, W. Va., 42S. E. Rep. 641. 

160. WILLS—General Legacies.—Legacies of shares of 
stock, exceeding what testator had, held general legacies. 
—Slade v. Talbot, Mass., 65 N. K. Rep. 374. 

161. WITNESSES—Benefit Societies. —- A member of a 
beneficial association held incompetent, on the ground 
of interest, to testify against an administratrix, suing it.— 
Cronin v. Supreme Council Royal League, II1., 65 N. E. 
Rep. 323. 

162, WITNESSES — Credibility. — Cross-examination of 
witness, showing his interest in the business of defend- 
ant, held admissible to affect his credibility. —Guckavan 
v. Lehigh Traction Co., Pa., 583 Atl. Rep. 351. 

163. WITNESSES—Photographs.—In an action for in- 
juries on the track, held proper to admit a photograph 
taken by witness of the scene of the accident shortly 
thereafter.—McGovern vy. Smith, Vt., 53 Atl. Rep.326. 
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